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SAS TRUSTEE CORPORATION

ORDER FOR PAPERS — Election of Mr John Frederick Flowers MP

Privilege not claimed

Document | ltem Document Date of Author Privilege
No. creation Claim
. Y/N

Item 1 All documents, | Email from 27 April Tony Nicod Manager, N
{(a)(1) excluding Manager, 2011 Legal Services, Public

personal Legal Sector Work,

medical Services, Department of Premier

records, Public Sector and Cabinet

created since Work, and

26 March 2011, | Department attachment from Don

in the of Premier Colagiuri,

possession, and Cabinet Partiamentary Counsel

custody or with

control of the attached

..... SAS Trustee opinion from

Corporation Parliamentary

refating to the

A Counsel

eligibility of Mr

lohn Frederick

Flowers MP.

Member for

Rockdale, to be
elected and to
hold a seat as a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a

resuit of this
order of the
House.




e



Document
No.

Item

Document

Date of
creation

Author

Privilege
Claim
Y/N

Item 1

(a)(2)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the _
possession,
custody or
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the

House.

Email from
Peputy
Director
General,
Public Sector
Work,
Department
of Premier
and Cabinet
to SAS
Trustee
Corporation

27 April
2011

Mr Chris Raper, Deputy
Director General,,
Public Sector Work,
Department of Premier
and Cabinet

N

Attachment
not
included on
basis of
Crown
Solicitor’s
advice, 18
May 2011

item 1

(a)(3)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the

Letter from
SAS Trustee
Corporation
to
Department
of Premier
and Cabinet

19 May
2011

Chris Durack, CEQ, SAS
Trustee
Corporation
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Document | Iitem Document Date of Author Privilege
No. creation Claim
Y/N

o

possession,
custody or
control of the
..... SAS Trustee
Corporation
refating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a

member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
resuft of this
order of the
House.







Document | Item Document Date of Author Privilege
No. creation Claim
Y/N

Item 1 All documents, | Email from 29 April Tony Nicod, Manager, | N
{a)(4) excluding Department 2011 Legal Services, Public

personal of Premier Sector

medical and Cabinet Workforce,

records, with Department of Premier

created since attached and Cabinet

26 Regulation to

March 2011, in SAS Trustee

the possession,
custody or
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a2 seat as a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the
House.

Corporation
enclosing final
regulation as
posted on the
legislation
website




P
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Document
No.

Item

Document

Date of
creation

Author

Privilege
Claim
Y/N

Item 1

(a)(5)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possession,
custody or
controi of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat asa
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
arder of the
House,

Emaii from
SAS Trustee
Corporaticon
to Minter
Ellison

10 May
2011

Narelle Wooden,

General Counsel, SAS
Trustee Corporation

N

Item 1

(a)(6)

All documents,
excluding
personal
medical
records,

Email from
SAS Trustee
Corperation
to Deputy
Director

25 April
2011

Dr Don Russell, SAS
Trustee Corporation







o

Document | [tem Document Date of Author Privilege
No. creation Claim
Y/N

created since General,

26 March 2011, | Public Sector

in the Management

possession, Reform

custody or

control of the

weee SAS Trustee

Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a
member of the
Legisiative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents asa
result of this
order of the
House,







Document | [tem Document Date of Author Privilege
No. creation Claim
Y/N
Item 1 All documents, | Email from 25 April Chris Durack, CEQ, SAS | N
(a)(7) excluding SAS Trustee 2011 Trustee Corporation
personal Corporation Attachment
medical to Chairman, not
records, SAS Trustee included on
created since Corporation basis of
26 March 2011, Crown
in the Solicitor's
possession, advice, 18
custody or May 2011
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for

Rockdale, to be
elected and to
hold a seat asa
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the

House.







Document | item Document Date of Author Privilege
No. creation Claim
Y/N

item 1 All documents, | Internal email | 27 April Brian Matthew, Legal N
{(a)(8) excluding from SAS 2011 and Policy Consultant,

personal Trustee SAS Trustee

medical Corporation Corporation

records, attaching

created since email from

26 March 2011, | Department

in the of Premier

possassion, and Cabinet

custody or

control of the

..... SAS Trustee

Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP,
Member for
Rockdale, to be
elected and to
hold a seat as a

member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
result of this
order of the
House.







Document | item Document Date of Author Privilege
No. creation Claim
Y/N

ltem 1 All documents, | Internal email | 29 April Brian Matthew, Legal N
{a)(9) excluding from SAS 2011 and Policy Consultant,

personal Trustee SAS Trustee

medical Corporation Corporation

records, attaching

created since opnion from

26 March 2011, | Parliamentary

in the Counsel

possession,

custody or

control of the

..... SAS Trustee

Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a

member of the
L egisiative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the
House.







P

Document
No.

Item

Document

Date of
creation

Author

Privilege
Claim
Y/N

ltem 1
(a)(10)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possession,
custody or
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
result of this
order of the
House.

Internal email
from SAS
Trustee
Corporation

29 April
2011

Narelle Wooden,

General Counsel, SAS
Trustee Corporation

N

10
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Document | Item Document Date of Author Privilege
No. creation Claim
Y/N

Item 1 All documents, | Internal email | 29 April Narelle Wooden, N
{(a)(11) excluding from SAS 2011 General Counsel, SAS

personal Trustee Trustee Corporation

medical Corporation

records, attaching

created since email from

26 March 2011, | Department

in the of Premier

pOSsession, and Cabinet

custody or

control of the

w... SAS Trustee

Corporation

relating to the

eligibility of Mr

John Frederick

Flowers MP.

Member for

Rockdale, to be
elected and to
hold a seat as a

member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents asa
result of this
order of the
House.

11
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Document | Item Document Date of Author Privilege
No. creation Claim
Y/N

ltem 1 All documents, | Internal email | 29 April Narelle Wooden, N
(a)(12) excluding from SAS 2011 General Counsel, SAS

personal Trustee Trustee Corporation

medical Corporation

records, attaching

created since internal email

26 March 2011,

inthe

possession,

custody or

control of the

.eee SAS Trustee

Corporation
refating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold aseatasa

member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
result of this
order of the
House.

12







Document
No.

Item

Document

Date of
creation

Author

Privilege
Claim
Y/N

ltem 1
(a){13)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possession,
custody or
control of the
weee SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold aseatasa
member of the
Legislative
Assembly,
exciuding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents asa
result of this
order of the
House.

Letter from
Department
of Premier
and Cabinet
to SAS
Trustee
Corporation

Received
by SAS
Trustee
Corpor-
ationon$
May 2011

Paul Miller, General
Counsel, Department
of Premier and Cabinet

N

Item 1
{a)(14)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the

Letter from
SAS Trustee
Corporation
to the
Department
of Premier
and Cabinet

19 May
2011

Narelle Wooden,
General Counsel, SAS
Trustee Corporation

13







Document
No.

ltem

Document

Date of
creation

Author

Privilege
Claim
Y/N

possession,
custody or
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seatas a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
result of this
order of the
House,

14
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o,

Bocument
No.

Item

Document

Date of
creation

Author

Privilege
Claim
Y/N

ltem 1
(a){15)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possession,
custody or
control of the
weee SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP,
Member for
Rockdale, to be
elected and to
hold aseatasa
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documentsasa
result of this
order of the
House.

Email with
attached
letter from
SAS Trustee
Corperation
to Crown
Solicitors

13 May
2011

Narelle Wooden,
General Counsel SAS
Trustee Corporation

N

ltem 1
{a)(16)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the

Internal email
with attached
items from
SAS Trustee
Corporation

29 April
2011

Brian Matthew, Legal
and Policy Consultant,
SAS Trustee
Corporation

15
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Document
No.

Item

Pocument

Date of
creation

Author

Privilege
Claim
Y/N

possession,
custody or
control of the
.. SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP.
Member for
Rockdale, to be
elected and to
hold a seat as a
member of the
Legislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the
House.

Item 1
{a}(17)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possassion,
custody or
control of the
..... SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick

Submission in
support of
claim for
confidentiality
and privilege
by SAS
Trustee
Corporation

18 May
2011

Narelle Wooden,

General Counsel, SAS
Trustee Corporation

16
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Document
No.

Item

Pocument

Date of
creation

Author

Privilege
Claim
Y/N

Flowers MP,
Member for
Rockdale, to be
elected and to
hold a seat as a
member of the
lLegislative
Assembly,
excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents asa
result of this
order of the
House.

ltem 1
(a)(18)

All documents,
excluding
personal
medical
records,
created since
26 March 2011,
in the
possession,
custody or
control of the
e SAS Trustee
Corporation
relating to the
eligibility of Mr
John Frederick
Flowers MP,
Member for
Rockdale, to be
elected and to
hold a seatas a
member of the
Legislative
Assembly,

Email from
the Crown
Solicitor to
SAS Trustee
Corporation
attaching
advice and
letter from
Crown
Solicitor’s
office

18 May
2011

Carolyn Berhardt, PA to
Crown
Solicitor/Administrative
Assistant Government
Law

Mr John McDonnell,
Assistant Crown
Solicitor

17
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Document
No.

ltem

Pocument

Date of
creation

Author

Privilege
Claim
Y/N

excluding all
correspondence
between Mr
Flowers and the
SAS Trustee
Corporation,
and any
documents
which records
or refers to the
production of
documents as a
result of this
order of the
House.

18
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Brian Matthews

From: Tony Nicod [Tony.Nicod@dpc.nsw.gov.au]

Sent: Wednesday, 27 April 2011 5:31 PM

To: Brian Matthews

Subject: Fwd: Superannuation Amendment (Breakdown Pensions) Regulation 2011 [s2011-137]
Attachments: 82011-137-d02.pdf, S! Information Sheet.pdf

Brian

The final Reg. Please forward the signed letter requesting the Regulation be made.

TONY NICODb

Manager, Legal Services

Public Sector Workforce :

Department of Premier & Cabinet
PH:9228 3592

fax: 9228 31682
ony.nicod@dpc.nsw. gov. au

This message is intended for the addressee named and may contain confidential information.
If you are not the intended recipient, please delete it and notify the sender. Views
expressed in this message are those of the individual sender, and are not necessarily the
views of the Department of Premier and Cabinet.

>>> Natasha Mitchell 27/04/2011 17:20 >»>
Please tind attached the instrument and Parliamentary Counsel's Opinion. The pdf file may
be printed for the official process of making the instrument.

For records purposes, please confirm receipt of this email by replying to it.

For information about the official notification of the instrument once it has been made
please see the attached information sheet.

Regards
arliamentary Counsel's Office

. Level 23, AMP Centre

50 Bridge Street
Sydney NSW 2060
Ph: +61 2 9321 3333
Fax: +61 2 9232 4796






PARLIAMENTARY COUNSEL

Opinion

Superannuation Act 1916
Proposed Superannuation Amendment (Breakdown Pensions) Regulation 2011

Your ref: Tony Nicod
Our ref: DC s2011-137-d02

In my opinion the attached draft Regulation may legally be made.

(D COLAGIURD
Parliamentary Counsel

27 April 2011

The Director-General
Department of Premier and Cabinet



s

New South Wales

Superannuation Amendment
(Breakdown Pensions) Regulation
2011

under the

Superannuation Act 1916

The Administrator, with the advice of the Executive Council and on the
recommendation of STC, has made the following Regulation under the
Superannuation Act 1916.

Minister for Finance and Services

Explanatory note

The object of this Regulation is to amend the Superannuation Regulation 2006 to enable the
SAS Trustee Corporation to cancel a breakdown pension for a particular period at the
direction of the person who is receiving the pension and to grant the pension (or some other
benefit to which the person is entitled) at the end of that period. The amendment will enable
a person to apply for the cancellation of such a pension during the person’s term of office as
2 Member of Patliament and so avoid disqualification under the Constitution Act 1902.

This Regulation is made under the Superannuation Act 1916, including section 52.

£2011-137-33.002 Page 1
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Clause 1 Superannuation Amendment (Breakdown Pensions) Regulation 2011

Superannuation Amendment (Breakdown Pensions)
Regulation 2011

under the

Superannuation Act 1916

1 MName of Regulation

This Regulation is the Superannuation Amendment (Breakdown
Pensions) Regulation 2011.

2 Commencement

This Regulation commences on the day on which it is published on the
NSW legislation website.

Page 2
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Superannuation Amendment (Breakdown Pensions) Regulation 2011

Amendment of Superannuation Regulation 2006 Schedule 1

Schedule 1

Clause 11A

Amendment of Superannuation
Regulation 2006

Insert after clause 11:

41A Cancelliation of breakdown pension at direction of pensioner

(D

2)

3

(C))

5)

©

A pensioner in receipt of a breakdown pension that is not payable
for the remainder of the pensioner’s life may direct STC, by
notice in writing, to cancel the pension.

The notice may direct that the cancellation have effect only for
the period stated in the notice and that STC re-determine the grant
of the pension at the end of that period. The period stated in the
notice may be a period ending on a specified date or ending on
the happening of a specified event.

If STC receives a notice under this clause, the breakdown pension
is cancelled on the date of receipt of the notice or, if a future date
is specified in the notice for that purpose, on that future date.

Subject to subclause (5), when the breakdown pension is
cancelled, entitlement to a further pension or other benefit under
the Act is to be determined on the basis that the pensioner ceased
on the cancellation to be on leave of absence without pay as
provided by sections 48 and 49 of the Act.

If the notice directs that the cancellation have effect only for the
period stated in the notice:

(a) a breakdown pension is not payable to the person
concerned during that period (other than a breakdown
pension payable for the remainder of the person’s life), and

(b)  at the end of that period STC may, on application, grant a
breakdown pension (or other pension or benefit) for which
the person concemned is eligible as if the person had
continued during that period as an employee on leave of
absence without pay in accordance with sections 48 and 49
of the Act.

The person may, at any time during that period, by further notice
in writing to STC, extend or reduce that period.

In this clause, breakdown pension means a pension payable
under section 29 or section 52E of the Act.

Page 3
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PARLIAMENTARY COUNSEL'S OFFICE

Information sheet on the Online notification of Statutory Instruments
(including Environmental Planning Instruments)

Once the instrument has been made or approved by the Governor-in-Council or
made by the Minister, send a request to the PCO for online notification on the
NSW legislation website.

It is anticipated that the instrument will generally be notified on Friday
following the established Wednesday Executive Council meeting at which the
instrument is dealt with. However, urgent or delayed notification can be
arranged at other times if required.

For normal notification on a Friday the request should be sent by 5.00 pm on
the Wednesday of that week. Requests for special notification should be made
by telephone as soon as possible, but preferably no later than 1.00 pm on the
day in question.

Requests should be sent by email to notification@pco.nsw.gov.au or by fax
(02) 9232 4796.

The request should include the full name of the instrument and PCO’s file
reference (which you can find on the top of the Opinion relating to that
mstrument or on the bottom left hand side of the instrument itself).

The telephone contact for notification matters is Ms Melissa Low (02) 9321
3323,

Parliamentary Counsel
January 2011

Level 23 AMP Centre 50 Bridge Street Sydney 2000 GPO Box 4181 Sydney 2001
Telephone No (02) 9321 3333 Facsimile No (02) 9232 4786 E£mail parliamentary.counsel @pco.nsw.aov.au

E\manuais\information Sheeis\Oniine notification of Statufory Instruments\Sls_IS.wpd







Gilenda Owen

From: Chris Raper [Chris.Raper@dpc.nsw.gov.au]

Sent: Sunday, 24 April 2011 11:28 AM

To: Chris Durack

Cc: Chris Eccles; Chris Raper; Tony Nicod

Subject: Fwd: Re: Proposed REguiation and has the need for a resolution already been triggered
Attachments: Re: Proposed REgulation and has the need for a resolution already been triggered

Chris, As discussed attached is an exchange of email correspondence between Tony Nicod and Don Colagiuri
yesterday and Don's formal advice this morning on what type of regulation can be validly made.
Happy to discuss if needed  Chris R

Chris Raper

Deputy Director General

Public Sector Management Reform
f,F?,h 029228 5572

i

This message is intended for the addressee named and may contain confidential information. If you are not the
mtended recipient, please destroy it and notify the sender. Views expressed in this message are those of the
individuat sender, and are not necessarily the views of the Premier's Department.






Fite No:  B1065
Contact:  Narelle Weoden

grgl% PET‘E g@?gﬂ | Phone:  (02) 9238 5911

SAS Trustee Corporation FaxNo:  (02) 9238 5999
ABN: 29 239 066 746

Suite 1, Level 17, 83 Clarence Street, Sydney NSW 2000 Postal: PO Box N259, Grosvenor Place NSW 1220 Ph: 9238 5306 DX: 10152 Syd-Stock Exch

19 May 2011

iMs Rachel McCallum

Acting Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Dear Ms McCallum

| refer to the letter from Mr Paul Miller, General Counsel of your office to myself dated 9 May 2011
requiring production of certain documents under Standing Order 52 and specifically the resolution
of the Legislative Council on 6 May 2011 {The Resolution). The Resolution required production
of documents in the possession, custody or control of the Trustee relating to the ‘eligibility of Mr
John Frederick Flowers, MP, Member for Rockdale to be efected and fo hold a seat as a member
of the Legislative Assembly’.

As you are aware Ms Narelle Wooden, General Counsel of SAS Trustee Corporation, after
discussions with your office, sought advice from the Assistant Crown Solicitor concerning whether
SAS Trustee Corporation was permitted to produce documents in response to the Resolution
and the Letter. The advice from Mr John McDonnell, Assistant Crown Solicitor, was that some
documents were not permitted to be produced to either the Department of Premier and Cabinet or
the Legislative Council, for the purposes of the Resolution. Given that the advice of the Assistant
Crown Solicitor was that certain documents were not permitted to be returned under the
Resolution rather than that documents were not required to be produced, this advice was rélied
upon by the SAS Trustee Corporation in collating documents to retum to your office and the
Legislative Council.

Mr Brian Matthews, Legal and Policy Consultant, SAS Trustee Corporation, who had the primary
carriage of issues relating to Mr Flowers since 26 March 2011 has been an annual leave since 29
April 2011, Ms Narelle Wooden has attempted to contact Mr Matthews on several occasions from
9 May 2011 to determine if there were other documents relevant to the Resolution, apart from
those included on the paper file for this matter or in Mr Matthew's SAS Trustee Corporation email
account that he may have in his custody or possession. Unfortunately she has been unable to
contact Mr Matthews to confirm whether there were such additional documents.

Subject to the matters raised in this letter and the letter forwarded to you by Ms Narelle Wooden
on 19 May 2011 in relation to the return of documents under the Resolution, 1 certify to the best of
my knowledge all documents held by the SAS Trustee Corporation and covered by the terms of
the Resolution, which are permitted to be provided, have been provided.

Yours sincerely
For and on behalf of SAS Trustee Corporation

(oo,

Chris Durack
Chief Executive Officer
SAS Trustee Corporation

Enclosure

Common/tegal/Wooden/Letter to DPC attaching produced material re LC May 2011






Annexire 1

File No:  B1065

%’E‘ APETE %E}Eﬁﬁi% Contact:  Narelle Wooden

Phone:  (02) 9238 5911
SAS Trustee Corporation FaxNe:  (02) 9238 5999

ABN: 25 239 066 746
Suite 1, Level 17, 83 Clarence Strest, Sydney NSW 2000 Postal: PO Box N259, Grosvenor Place NSW 1220 Ph: 9238 5808 DX 10152 Byd-Stock Exch

19 May 2011

Ms Rachel McCallum

Acting Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Dear Ms McCallum

We refer to the letter from Mr Paul Miller, General Counsel of your office to Mr Chris Durack, CEQ
of SAS Trustee Corporation (the Trustee) dated @ May 2011 requiring production of certain
documents under Standing Order 52 and specifically the Resolution of the Legislative Council on
6 May 2011 (The Resolution). The Resolution requires production of documents relating to the
‘eligibility of Mr John Frederick Flowers, MP, Member for Rockdale to be elected and to hold a
seat as a member of the Legislative Assembly'.

As you are aware, the Trustee, after discussions with your department, obtained legal advice
from the Assistant Crown Solicitor, Mr John McDonnell. The advice sought was whether the
Trustee was permitted to produce documenits to the Department of Premier and Cabinet and the
Legislative Council for the purposes of the Resolution. That advice is attached to this letter as
Annexure A. Given that this advice considered whether the Trustee was permitted to produce
documents in response to the Resolution rather than whether the Trustee was required to
produce such documents, SAS Trustee Corporation has refied on this advice when returning
documents under the Resolution.

Mr Brian Matthews, Legal and Policy Consultant, SAS Trustee Corporation, had the primary
carriage of this matter. Mr Matthews went on annual leave on 29 April 2011 and will not have
returned to the office by the date of return of the documents. We attempted to contact Mr
Matthews on his personal mobile telephone on 9 and 10 May 2011 after receipt of notice of the
Resolution. We are aware that Mr Matthews is holidaying in Canada and Alaska and will not be
returning to work at the Trustee's office until or about 6 June 2011. Accordingly, we cannot
confirm that all documents in the possession, custody or control of Mr Matthews have been
produced. We will interview Mr Matthews promptly on his return to work and if required, will

produce any further documents he may have in his possession, custody or control relevant to the
Resolution and that we are permitted to produce.

Only that material directly relating to the eligibility of Mr John Frederick Flowers MR, Member for
Rockdale has been included and only to the extent that SAS Trustee Corporation is aware of the
refevance of that material to this issue.

Please find attached a letter from Mr Chris Durack CEQ of SAS Trustee Corporation addressing
confirmation of the completeness of the documents produced in response to the Resolution and
the letter from Mr Miller of 9 May 2011,

Yours sincerely
For a
£

General Counsel
SAS Trustee Corporation
Enclosure

Common/LegalWooden/Letter to DPC attaching produced materiat re LC May 2011
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1.1

1.2

1.3

1.4

1.5

2.2

Summary of advice

You have sought my urgent advice as to whether the SAS Trustee Corporation
("STC"), as Trustee of the STC Schemes under the Superannuation Administration
Act 1996 ("the Act"), is permitted to provide documents purportedly required under a
resolution of the Legislative Council made under Standing Order 52 ("SO 52").

In my view, the Legistative Council cannot require production of any documents from
the STC under SO 52.

Nor can the Legislative Council require the Minister administering the Act to produce
documents "relafing to Mr Flowers® as the Minister's power of direction and control
does not extend to requiring production of documents relating fo an individual
member fo the Legislative Council, the Minister or the Department of Premier and
Cabinet ("DPC"). '

More importantly, in my view, STC is not permitted to provide these documents in 1.3
above to the Legislative Council, the Minister or DPC by reason of a prohibition in the
Privacy and Personal Information Protection Act 1998 ("PPIP Ast") and implications to
be drawn from the Act itself,

Please note this is a summary of the central issues and conclusions in my advice,
Other relevant or significant matters may be contained in the advice, which should be
read in fuli.

Background

You instruct that SAS Trustee Corporation ('STC") is the trustee of the STC schemes
as that term is defined under the Act. The STC schemes include the State Authorities
Superannuation Scheme, the Police Superannuation Scheme, the State
Superannuation Scheme (SSS) and the State Authorities Non-contributory
Superannuation Scheme. STC, as the trustee of these superannuation schemes,
must comply with all common law duties, obligations and rights of trustees and the
obligations, duties and rights of trustees under the Trustee Act 1925 and the Act. In
addition, it has privacy obligations to its members under the Privacy and Personal
information Protection Act 1998 ("PPIP Act").

The Chief Executive Officer of STC received a letter from Paul Miller, General
Counsel of the DPC, on 8 May 2011 requiring production of certain documents under
S0 52 by the Legislative Council. The Resolution of the Legislative Council required
production of those documents in the possession, custody or control of SAS Trustee
Corporation "relating to the elfigibility of Mr John Fredsrick Flowers, MP, and Member

201101382 Advice 1 D2011/169832
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2.3

3.2

4.4

4.2

4.3

4.4

4.5

for Rockdale to be elected and to hold a seat as a member of the Legislative
Assembly by 20 May 2011".

Mr Flowers was in receipt of a break down pension under the SSS scheme until he
requesied that pension be cancelled under clause 11A of the Superannuation
Regulation 2006 (NSW).

Advice sought

You seek my urgent advice as to whether STC is permitted to provide the documents
required under the Resolution to the DPC and, ultimately, the Legislative Council.

Please note that the text of relevant legislation is set out in the Appendix to this
advice.

Advice

Pewer of Legisiative Council to require production by STC

By letter dated 9 May 2011, General Counsel for the DPC wrote to the STC's Chief
Executive Officer infarming him of the Legislative Council's Resolution of 6 May 2011,
and advising him of the applicable guidelines, including a guideline that copies of all
documents falling within the terms of the Resolution be provided to DPC in a certain
format, '

Standing Order 52(1), made under s.15(1)a) of the Constitution Act 1902, provides
that "the Clerk is to communicate to the Premier's Department, all orders for
documents made by the House". The Order here requires tabling of "all documents,
excluding all personal medical records creaied since 26 March 2011, in the
possession, custody or control of ... the Department of Premier and Cabinet, the
Minister for Finance and Services ... and the SAS Trustee Corporation relating to the
eligibility of Mr John Frederick Flowers MP ... to be elected and to hold a seat ...
excluding all correspondence between Mr Flowers and the SAS Trustee Corporation”,

Thus, the Resolution, properly construed, calls for documents created since 26 March
2011, in the possession, custody or control of STC, except personal medical records
and correspondence between STC and Mr Flowers.

There is an issue, however, as to whether the Legislative Council has the power to
make a resolution addressed ta STC. in my view, if does not.

The Legislative Council has the power to compel production of State papers from the
Executive Government (Egan v Willis (1998) 195 CLR 424; Egan v Chadwick {1999)
46 NSWLR 563). The High Court has found that such a power is reasonably

2011061382 Advice 1 D2011/169632
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4.6

4.7

4.8

4.9

4.10

necessary for the House for the proper exercise of the functions of the House and is
given effect to in SO 52. As noted above, SO 52 provides that “ftihe House may
order documents to be tabled in the House. The Clerk is to communicate to the
Premier’s Department, all orders for documents made by the House" (cl. (1)).

In holding that there is an implied power in the House to order Ministers to produce
State papers, the High Court seems to have accepted the definition of "State papers
of Gleeson" CJ in the NSW Court of Appeal, namely, "papers which are created or
acquired by ministers, office-holders, and public servants by virtue of the office they
hold under, or their service to, the Crown in right of the State of New South Wales”
(Egan v Willis (1996) 40 NSWLR 650 at 654; Egan v Willis (1998} 195 CLR 424 at
442 per Gaudron, Gummow and Hayne JJ.

The STC is constitufed as a corporation and is, for the purposes of any Act, a
statutory body representing the Crown (s. 48(3)). As a statutory body corporate, the
STC's obligations to provide advice and annual reporis to the Attorney-General are
prescribed by statute.

in Lange v Australian Broadcasting Corgoration {1997} 189 CLR 520 the High Court
stated, in effect, that the executive branch to which ithe principle of responsible
government attaches "is not confined te ministers and the public service”, but extends
to “the affairs of statutory bodies and public utilities which are obliged to report to the
legislature or to a minister who is responsible to the legislature” (at 561). Their
Honours referred to Lord Wilberforce in British Steel Corp v Granada Television Ltd
[1881] AC 1096 at 1168. After stating that the conduct of the British Steel
Corporation's affairs and the disclosures and reports which had to be made were
regulated by statute, his Lordship observed that "[tjhe legitimate interast of the public
in knowing about its affairs is given effect to through information which there is a
statutory duly to publish and through reports to the Secretary of State who is
responsible to Parliament’. That is, to the extent that the Minister responsible o
Parliament for the activities of the STC, he is required to rely on the STC's statutory
reporting and advice-giving functions.

The High Court identified the executive branch as including "the affairs of statutory
authorities and public uiilities which are obliged to report fo the legislature or to a
Minister who is responsible to the legislature’. The joint judgment of Gaudron,
Gummow and Hayne JJ in Egan at para [56] concluded with the following statement:

"It is important to emphasise that no question arises in this case about
what powers a House of the New South Waies Parliament may have to
deal with persons who are not members of the House concerned.
Altogether different considerations might arise in such a case.”

There is therefore no authority to the effect that a House can order a person other
than a Minister who is a member of the House to produce State or other papers to it
Accordingly, | do not think that the House can order the STC to produce State papers

201101382 Advice 1 D2011/468632
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4.11

412

4.13

4.14

4.15

4.16

to it. The power of a House to order a Minister to produce documents appears to be
confined to documents which are in the custody and control of the Minister or which
the Minister is able to obtain (Egan v Willis at 444 and 447).

Accordingly, given that the accepied basis of the power in SO 52 is $.15(1)(a) of the
Constitution Act relating to the “orderly conduct” of the House, | am of the view that
the power of the Legislative Council under SO 52 to require production of documents
does not extend to statutory corporations such as the STC.

Power {o require production by a Minister

The next question is whether the Legislative Gouncil could achieve indirectly what it
cannot achieve directly by seeking to obtain the documents through the Minister
responsible for the STC. However, that means, for indirect production to be effective,
the Minister must have the power to acquire production of papers held by the STC.

In this regard, s. 55 provides that the STC must comply with a direction of the Minister
“relating to the exercise by STC of any one or more of its functions, if the Minister is of
the opinion that an act or omission, or conduct, by STC has had or could reasonably
be expected to have a significant adverse effect on the Consolldated Fund or the
financial management of the State" (s. 55(1) and {2)). Such a direction must nof be
inconsistent with the Act (s. 55(1)) and the Minister, in making the direction, must
have regard to the interests of persons entitled to receive bensfits under the STC
schemes (s. 55(3)(a)). Any direction under s. 55 must be laid before Houses of
Parliament (s. 58). In my view, no direction could be given under s.58.

As noted above, s. 55 is to be interpreted subject to the rest of the Act. Section 90
requires the STC to fumish to the Minister administering the Act or the Minister
administering the STC fund Acts, such information relating to the general
administration and operation of the STC schemes and the STC Fund as the Minister
concerned may from time to time require (s. 90(1)), but the STC must not furnish
information relating to an individual member of an STC Scheme to a Minister except
with the member's consent (s. 90(2)). | assume such consent has not been provided.

Section 97, more generally, authorises the Minister or an “authorised person” fo
require STC to give to the Minister or authorised person information or a report
relating to STC's exercise of its functions, on matiers in relation to specified years of
income. However, | do not think that the broad authorisation in s. 97 could override
the more specific prohibition in's. 90(2).

Accordingly, in my view, the fact that the resolution is also addressed to the Minister
for Finance and Services will not enable the Legislative Council to obtain access to
those documents as the Minister has no power to direct STC to provide him with the
documents falling within the prohibition in s. 90 (2), that is, information relating to an
individual member.

201101382 Advice 1 D2041/169632
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4.18

4.19

4.20

Power to provide documents to the DPC

The legislative scheme of the Act, including the functions of the STC set out in your
instructions, suggests strongly that, although there is no general secrecy provision in
the Act, disclosure of information relating to individual members or, indeed, any
information obtained in the administration and execution of the Act, only occur in the
rare circumstances contemplated by ss. 58, 90 and 97.

Likewise, s. 18 of the PPIP Act would appear to expressly prohibit disclosure by STC
of Mr Flowers' "personal information”. | can find no exemption under ss. 18, 19, 23 or
25 which would enable exemption from that prohibition. In particular, whilst DPC co-
ordinates the return to be made by the Execufive to orders for production and is
referred to in Standing Order 52(1) iself, | do not think that disclosure of members'
personal information is lawfully authorised, necessarily implied, or even reasonably
contemplated within the meaning of s. 25 of the PPIP Act.

Nor, having regard to the conciusion’l have reached above as to the power of the
Legislative Council to compel STC to provide documents, could a power {o co-
ordinate production by DPC be implied.

Accoardingly, in my view, STC has no power to provide the documents to DPC for co-
ordinating its response to the call for documents. More importantly, STC is not
permitted by the PPIP Act, and probably implications in the Act itself, to provide the
documents to DPC or the Legislative Council.

Signed: dﬂ-%

John McDonnell
AfCrown Solicitor

201101382 Advice 1 D2011/169632






CROWN SOE__ICHTOR’S OFFH_CE NEW SOUTH WALES 7 _ 7

Appendix: Relevant legislation

Superannuation Administration Act 1996

48
3
55
(0

(2}
3

(4)

(5)

9
(1)

(=]

(2

(3)

97
(1)

()

(3

4)

Continuation of STC (formerly the State Authorities Superannuation Board)
STC is, for the purposes of any Act, a statutory body representing the Crown.

STC to be subject to Minister’s directions in certain circumstances

The Minister may give a direction to STC relating to the exercise by STC of any one or more
of its functions if the Minister is of the opinion that an act or omission, or conduct, by STC has
had or could reasonably be expected to have a significant adverse effect on the Consolidated
Fund or the financial management of the State. A direction must not be inconsistent with this
or any other Act.

STC must comply with any such direction.

In giving a direction the Minister must have regard to:

(a) the interests of persons entitled to receive benefits under the STC schemes, and
(b} the duties and obligations of STC and the members of the STC Board.

Nothing in this section constitutes the Minister as a trustee of the STC schemes.

STC s not liable for anything done or omitted for the purpose only of complying with a
direction of the Minister under this section.

Provision of information to relevant Ministers

STC must furnish to the Minister administering this Act or the Minister administering the STC
fund Acts such information relating to the general administration and operation of the STC
schemes and the STC funds as the Minister concerned may from time to time require.

Despite subsection (1), STC must not furnish information refating to an individual member of
an STC scheme to a Minister under this section, except with the member's consent.

In this section, STC fund Acts mean the Acts referred to in the definition of STC fund in
section 4.

Information to be given to Minister and authorised persons

The Minister or an authorised person may, by written notice to STC, require STC, within a
specified period, to give to the Minister or authorised person in relation to a specified year of
income the information, or a report on matters, specified in the notice.

STC must comply with any notice given to it under subsection {1).
Maximum penalty: 50 penalty units.

The information or report required to be provided under subsection (1) must relate to STC's
exercise of its functions.

If STC gives information or a report to the Minister or authorised person as required by this
section, the Minister or authorised person must give to STC a writien statement that the
information or report has been received.

Constitution Act 1902 No 32

15 Standing Rules and Orders to be laid before Governor

(1)

The Legislative Council and Legislative Assembly shall, as there may be occasion, prepare
and adopt respectively Standing Rules and Orders regulating:

201101382 Advice 1 D2011/169632
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{a) the orderly conduct of such Counci and Assembly respectively, and

Standing Order No. 52

Order for the production of documents

It

(2)
(3)

4

(8)

(6

(7

(8)

(9)

The House may order documents to be iabled in the House, The Clerk Is to communicate to
the Premier's Department, all orders for documents made by the House.

When relurned, the documents will be laid on the table by the Clerk.

A return under this order is to include an indexed list of alt documents tabled, showing the date
of creation of the document, a description of the document and the author of the document.

If at the time the documents are required to be tabled the House is not sitting, the documents
may be lodged with the Clerk, and unless privilege is claimed, are deemed to be have been
presented to the House and published by authority of the House.

Where a document is considered to be privileged:

(a) a return is to be prepared showing the date of creation of the document, a description
of the document, the author of the document and reasons for the claim of privilege,
(b) the documents are to be delivered to the Clerk by the date and time required in the

resolution of the House and:
{i) made available only to members of the Legislative Council,
{ii} not published or copied without an order of the House.

Any member may, by communication in writing to the Clerk, dispute the validity of the claim of
privilege in retation to a particular document or documenis. Gn receipt of such communication,
the Clerk is authorised fo release the disputed document or documents to an independent
legal arbiter, for evaluation and report within seven calendar days as to the- validity of the
claim.

The independent legal arbiter is to be appointed by the President and must be a Queen’s
Counsel, a Senior Counsel or a retired Supreme Court Judge.

A report from the independent legal arbiter is to be lodged with the Clerk and:
(a) made available only to members of the House,
(b} rot published or copied without an order of the House,

The Clerk is to maintain a register showing the name of any person examining documents
fabled under this order.

Privacy and Personal Information Protection Act 1998

18 Limits on disclosure of personal information

(1)

A public sector agency that holds personal information must not disclose the information to a
person (ather than the individual to whom the information relates) or other body, whether or
not such other person or body is a public secltor agency, uniess:

{a) the disclosure is directly related to the purpose for which the information was
collected, and the agency disclosing the informaiion has no reason to believe that the
individual concerned would object to the disclosure, or

{b) the individual concerned is reasonably likely to have been aware, or has been made
aware in accordance with section 10, that information of that kind is usually disclosed
to that other person or body, or

201101382 Advice 1 D2011/169632 *
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{c) the agency believes on reasonable grounds that the disclosure is necessary {o
prevent or lessen a serious and imminent threat to the life or health of the individual
concerned or another person.

If personal Information is disclosed in accordance with subsection (1) to a person or body that
is a public sector agency, that agency must not use or dgisclose the information for a purpose
other than the purpose for which the information was given fo it.

25 BExemptions where nen-compliance is jawfully authorised or required

A public sector agency is not required to comply with section 9,10, 13, 14, 15,17, 18 or 19 i

{a} the agency Is lawfully authorised or required not to comply with the principle
concerned, or

{b) non-compliance is otherwise permitted {or is necessarily implied or reasonably
contemplated) under an Act or any other law (including the State Records Act 1 898y

201101382 Advice 1 D2011/169632
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From: Tony Nicod [Tony.Nicod@dpe.nsw.gov.au]
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Subject: Fwd: Regulation now on website
Attachments: 2011-207[1].pdf

>>> Mark Arbuz 29/04/2011 16:22 >>>

Chris, attached Regulation as appears on legislation website.
Note footer states "Published LW 25 April 2e11".

Mark



2011 No 207

Superannuation Amendment
(Breakdown Pensions) Regulation
2011

under the

Superannuation Act 1916

The Administrator, with the advice of the Executive Council and on the '
recommendation of STC, has made the following Regulation under the
Superannuation Act 1916.

GREG PEARCE, MLC
Minister for Finance and Services

Explanatory note

The object of this Regulation is to amend the Superannuation Reguwlation 2006 to enable the
SAS Trustee Corporation to cancel a breakdown pension for a particular period at the
direction of the person who is receiving the pension and to grant the pension (or some other
benefit to which the person is entitled) at the end of that period. The amendment will enable
a person to apply for the cancellation of such a pension during the person’s term of office as
a Member of Parliament and so avoid disqualification under the Constitution Act 1902,

This Regulation is made under the Superannuation Act 1916, including section 52.

Published LW 29 April 2011 Page 1
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Clause 1 Superannuation Amendment (Breakdown Pensions) Regulation 2011

Superannuation Amendment (Breakdown Pensions)
Regulation 2011

under the

Superannuation Act 1916

1 Name of Regulation

This Regulation is the Superannuation Amendment (Breakdown
Pensions) Regulation 2011,

2 Commencement

This Regulation commences on the day on which it is published on the
NSW legislation website.

Page 2
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Superannuation Amendment (Breakdown Pensions) Regulation 2011

Amendment of Superannuation Regulation 2006 Schedule 1

Schedule 1

Clause 11A

Amendment of Superannuation
Regulation 2006

Insert after clause 11:

11A  Cancellation of breakdown pension at direction of pensioner

(1)

2

3)

4

)

(6)

A pensioner in receipt of a breakdown pension that is not payable
for the remainder of the pensioner’s life may direct STC, by
notice in writing, to cancel the pension.

The notice may direct that the cancellation have effect only for
the period stated in the notice and that STC re-determine the grant
of the pension at the end of that period. The period stated in the
notice may be a period ending on a specified date or ending on
the happening of a specified event.

If STC receives a notice under this clause, the breakdown pension
is cancelled on the date of receipt of the notice or, if a future date
is specified in the notice for that purpose, on that future date.

Subject to subclause (5), when the breakdown pension is
cancelled, entitlement to a further pension or other benefit under
the Act is to be determined on the basis that the pensioner ceased
on the cancellation to be on leave of absence without pay as
provided by sections 48 and 49 of the Act.

If the notice directs that the cancellation have effect only for the
period stated in the notice:

(a) a breakdown pension is not payable to the person
concerned during that period (other than a breakdown
pension payable for the remainder of the person’s life), and

(b) at the end of that period STC may, on application, grant a
breakdown pension (or other pension or benefit) for which
the person concemed is eligible as if the person had
continued during that period as an employee on leave of
absence without pay in accordance with sections 48 and 49
of the Act.

The person may, at any time during that period, by further notice
in writing to STC, extend or reduce that period.

In this clause, breakdown pension means a pension payable
under section 29 or section 52E of the Act.

Page 3



Narelle Wooden

From: Nareile Wooden

Sent: Tuesday, 10 May 2011 3:28 PM
To: ‘Nathan Hodge'

Subject: Order - Leg Council
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Hi Nathan,

As discussed, please find attached the order from the Legisiative Council.

Thanks

Narelle

Narafle Wooden

General Counse!

State Super

Suite 1 Level 77

83 Clarsnce Skrast
~Sydney NSW 2000

hone; 02 9238 5911

Comax: 02 9238 5999
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Prernier
& Cabinet URGENT
#r Chris Durack

Chief Executive Officer

SAS Trustee Corporation -9 MAY 201
Level 17, Suite 1, 83 Clarence Street

SYDNEY NSW 2000

SOVERMNMEN

BY FACSIMILE AND POST
FFacsimile; (02) 9238 5000

Dear Mr Durack

Standing Order 52 ~ Order for Papers — Election of Mr John Frederick Flowers WP

[ write to inform you that on Friday, 6 May 2011, the Legisiative Council agreed to the
following Resoiution:

“That, under standing order 52, there be laid upon the table of the House within 14
days of the dalfe of passing of this resolution all documents, excluding all personat
medical records, created since 26 March 2011, in the possession, custody or
controf of the Pramier, the Department of Premier and Cabinet, the Minister for
Finance and Services, the Department of Services, Technofogy and Administration,
the Attorney General, the Department of Attorney General and Justice, and the SAS
Frustee Corporation refafing to the eligibility-of Mr John Frederick Flowers-\P,
Member for Rockdals, to be elected and to hold a seat 353 member of the
Legislative Assembly; 8XEIiding all correspondence between Mr Elowers and the
SAS Trustee Corporation, and any dacument which records or refers to the
produstion of documents as a result of this order of the Houge.

An extract from the Minutes of the Proceedings of the Legisiative Gouncil, Friday, 6 May
2011, entry 9, page 85, is attached.

The resoclution requires the documents to be tabled within 14 days, that is, by Friday, 20
May 2011.

The following guidelines apply to your response (o the Resolution.

1. Provision of Papers

Ali papers {other than Cabinet documents) which fall within the terms of the Resolution
must be produced. Cabinet documents must not be produced (see section 6 below).

Papers which falt within the terms of the Resolution should be preduced in full, even if
they contain irrelevant information. That is, material should not be blacked out or

Gavernor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 ¢ GPO Box 5341, Sydney NSW 2001
Tel: (02) 8228 5555 = F: (02) 8228 5249 & www.dpL.nsw.gov.au
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otherwise masked when photocopying papers which fall within the terms of the
Resolution.

it may, however, be appropriate to mask some material in documents if a claim for
privilege is made (see section 3 below).

Please note that only photocopies of original papers and files are (o be provided. All
papers should be delivered by close of business on Friday, 13 May 2011 to:

Ms Rachel MeCallum

Acting Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Please contact Ms Jennifer Haling, Senior Project Officer, Legal Branch,

on (02) 9228 5871 if you wish to discuss any aspect of this request.

Non-privileged papers

Standing Order 52(3) provides that, ‘A refurn under this order is {o include an indaxed
list of all documents tablegd, showing the date of creation of the document, a
description of the document and the author of the document'.

A document showing the standard format to be used when preparing an index under
Standing Order 52 is enclosed at Annesxure A, Please adhere to the standard format
when preparing an index of decuments.

Please note that the index should contain the following information:

Document The document number should follow the format (a)i) 1, where
Number ‘(a) refers to the relevant paragraph of the Resolution, ‘()
refers to the relevant subparagraph of the Resolution, and 1

refers to the first document in the group of documents that fall
within subparagraph (a)(i).

ftem The description of the relevant item as per the Resclution. For
example, ‘Documents relating to concept formulation and cost
benefit analyses'.

Bocument A short description of the relevant document. For example,
‘Letter from X to Y

Date of creation Where the exact date is unknown, insert an estimated date
range if possible.

Author The agency or organisation that created the document,

Privilege Claim If the index relates to privileged documents, write Yes'. If the
index relates to non-privileged documents, write ‘No'.

400
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3.

46

(%53

Ciaims of Privilege

A document showing the standard format to be used when making claims for privilege
is enclosed at Annexure B, Please adhere to the standard format, where appropriate,
when making a claim for privilege,

I a privilege claim is subsequently challenged, the question of whether the document is

privileged will be referred to a legal arbiter for 4 ruling,

it is important, therefore, that the basis of the claim is clearly set out in the response {o
the Resolution so that the arbiter can properly assess the validity of the olaim. There

will be no opportunity to provide further submissions in support of a claim of privilege if
it is challenged.

Please note that a separaie Index is required for ‘non-privileged’ and ‘privileged’
documents as these types of documents are returned separately.

if a document contains only a minor amount of privileged material, it may be
appropriate to produce two coples of the document: a fuf! copy of the document as 2
‘privileged’ document, and a copy of the document with the privileged material blacked
out or otherwise masked as a ‘non-privileged” document.

This approach may be appropriate where, for example, a document contains a
refatively small amount of personal information which may be subject to a claim for
privilege on the grounds of privacy, but which is not needed for the document to be
understood. For example, letters 1o the Government on a particular issue could be
produced on a ‘non-privileged’ basis with the names and addresses of the authors
blacked out, with fuil copies provided on a ‘privileged’ basis.

Relivery and Identification

As fime is critical, it would be appreciated if all papers could be delivered in file record
boxes with the corresponding parts of the index afficed to the top of each box. For

example, that part of the index which lists the documents contained in Box 1 should be

attached (o the fop of Box 1, :
Please place ‘privileged’ and 'non-privileged’ documents in separate boxes.

The Legislative Council has also requested that agencies return documents in
standard archive boxes (Type 1 boxes). Further information about this type of hox
may be obtained from State Records at hitp./Awew.records.nsw.qov.aufard/docs/
storageboxes.doc

Certification by Chief Executive Officer

Papers should be accompanied by a letter signed by you stating, ! certify to the best
of my knowledge all documents held by the SAS Trustee Corporation and covered by
the terms of the resolution have been provided”.

Cabinet Documents

Cabinet documents should not be produced or referred to in responding to the
Resalution.

@wons -

o
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All agencies are ebliged o protect the coniidentiality of Cabinet docurents {refer o
FPremier's Memorandum 2006-08 Maintaining Confidentiality of Cabinet Documents
and Other Cabinet Conventions).

7. Agency Confact

Could vou please provide the contact detalls of the officer assigned o coordinate your
agency's response to Jennifer Haling as soon as possible,

| seak your assistance in ensuring that your agency’s documents are with tha Legal
Branch of the Department o Jater than by close of business on Friday, 13 May 2011,

Yours sincerely

Laul Milter
Genaral Counsel



ENERCGYAUSTRALIA

ORDER FOR PAPERS —~ REDEVELOPMENT OF WALSH BAY

Document No. | ltem Document Date of  FAuthor Privilege
Creation Claim
: . YIN?
Rem 1 (a)(1} | Any proposal, agreement Lefter from Barry VWebb & 14 May 1886 | Steven Markis, Barry Webb Mo
or tender belween Walsh Associates to & Associates
Bay Properties, Waish Bay | EnergyAustralia
Partnership or Walsh Bay | co: Walsh Bay Properties
Finance Piy Lid and the
Government
item 1 (a){2) | Any proposal, agreemeni | Lefter from Department of 8July 1296 | David Hume, Manager, No
or tender between, Walsh Urban Affairs & Planning to- Sydney South, Depariment
Bay Properties, Walsh Bay | EnergyAustralia of Urban Affairs and
Partnership, Walsh Bay Planning.
Finance Pty Lid end the
Government
tem 1 &)(3} | Any proposal, agreement Letter from EnergyAustralia | 15 August 1996 | lan Swords for Manager Mo

or tender between, Walsh
Bay Properties, Walsh Bay
Partnership, Waish Bay
Finance Piy Lid and the
Gevernment

to'George Fioth Pty Ltd

Network Connections -~
South, EnergyAustralia

YV TEOXTNNY

¢LBL 8266 & TO XYVA GCCTY IOL TT. G001

TFSSREcY

HINVYHE TVodT

4007
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LEGISLATIVE CQUNCIL

OFFICE OF THE CLERIC |

6 May 2011

Mr Chris Becles

Divector Genegal

Department of Premier and Cabiner
Level 39, Govemor Macquaric Tower
t Fazzer Place

SYDNEY NSW 2000

Dear Mx Eecles Attention; Ms Rachel McCallum, Legal Branch
Oxder for Papese—Election of My John Frederick Flowess MP

I am wiyiting to inform you that, on Friday 6 May 2011, the Legislative Cowneil agreed io the
following zesolution:

That, undex standing order 52, there be laid upor the table of the Honse withan 14 days of the date
of passing of this resolution all docnments, excluding 2ll pessonal medical records, created sinee 26
March 2011, in the posscssion, costody or control of the Preenier, the Deparmment of Premier and
Cabiet, the Minister for Finance and Services, the Department of Sexvices, Technology and
Administration, the Attorney General, the Departroent of Attomey General and Justice, and the SAS
Trustee Corporation relatiag to the eligibility of Mr John Frederick Flowers MP, Member for
Rockdale, w be elected and 1o hold = seat as a member of the Legislative Assembly, excluding all
cortespondence berween Mr Flowers and the SAS Trustee Corporation, and any document which
records or refers to the producton of documents s a result of this order of the House.

An exaact from the Migutes of the Proccedings of the Legislative Council, Friday 6 May 2011, eney
3, page 65, is attached,

The resalution requires the documents to be tabled within 14 days, that is Friday 20 May 2011,

Youss sincerely

o Lo

e mn-lovelock S

Clerle of the Pacliangents

ce:  The Hon Michael Gallacher MLC

Parlizmenr Houze Telephane {£2) 9230 2321
Iviacgnarie Streer Sydney Facsimile (02) 9730 2761
NSV 2000 Australiz cotncil@parliament.neor povay
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63
Legislative Council Minutes No. ¢—Friday 6 May 2011

DRDER FOR PAPERE—ELECTION OF Mt JOHM FREDERICK FLOWERS 1P

Mir Foley sought the leave of the Flouse ta amead private members’ bussiess item an, 7 outside the order
of precadance by ingerting “excloding all persona) medical records,” after “all documents”™,

Bo objertion teken,
Leave graniad.

Mr Foley moved, sccarding to notice, as by leave amended: That, under standing order 52, there he laid
upon the table of the House within 14 days of the dara of passing of this resolusion alf documents,
excluding sl personal medical records, created since 26 March 2011, in the passession, custody or
cuntrol of the Premier, the Deparoment of Premier and Cabinet, the Minister for Finsnee and Sepvices, the
Depariment of Services, Technology and Administration, the Attomey General, the Department of
Anorrey Generat and Justice, and the SAS Trustee Corparation relating to the eligibility of Mr John
Frederick Flowers MP, Member for Rocledale, 1o be elected and to hold a seet as 2 member of the
Legislative Assembly, and any document which records or refers to the preduction of docbmants ns a
result ofthis order of the House,

Debute enguad,

Dr Kaye moved: That the question be amended hy inserting “excluding all correspondence between Mr *

Flowers and the 8AS Tvstee Corporation,” before “and any dorument which records or refors to the
production of documents as o result of this order of the Houss".

Debate continved,
Question: That the amendment of Dr Kaye be agreed to-—-put and passed,

Original quastion, ux amended: That, under standing order 52, there be inid upon the table of the House

* within 14 days of the date of passing of this resolution &l documenty, excluding all personal medical

records, created sineg 26 March 2011, in the possession, custedy o control of the Premier, the
Department of Premicr nad Cabinet, the Minister for Pinance and Services, the Department of Scovices,
Technology and Administratien, the Attorney General, the Department of Attorney Genesal and Justice,
and the SAS Trustee Corporation relating to the eligibility of Mr John Frederick Flowers MP, Member for
Rockdale, to be elected and to hold a seat as a member of the Legishitive Assembly, excluding all
correspondence between Mr Flowers and the SAS Trustee Corporation, and any docurpent which records
ov refers to the production of documenty as n result of this order of the House——put and passed.
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Mr Dick Persson

Director General

Department of Public Works and Services
Level 21, MeKell Building

2~ 24 Rawson Place

SYDNEY NSW 2000

Dear Sir

Re: Walsh Bay ~ Upper House Motion dated 24 November 1295

We refer to the above Motion and to the documents in the possession of Government
relating to the redevelopment of Walsh Bay. We request that those documents for which

the department intends to make a claim for privilege and/or confidentiality shouid be kept
confidential and not made public,

e believe that public disclosure of those documenis would adversely affect the ability of

Project to achieve its full potential and reduce our ability to deliver the maximum public
benefit.

The making public of the details of commercial arrangements between private enterprise
and Government is a dangerous precedent as disclosure of commercially sensitive
information will sighificantly prejudice the future ability of such private enierprise groups to
prepare competitive bids and carry out commercial negotiations. Pursuant to that bid
process, private participants provide commercially sensitive information to Government
and then proceed o treat with Government in reliance upon Government keeping all such
information and negotiations confidential. ¥ such information is to be made public, this will
discourage the private sector from future dealings with Government which will, of course,
be to the ultimate detriment of the New South Wales public.

We believe that we, and the joint venture partners Transfield and Mirvac, will suffer direet
and material commercial prejudice in relation to future deailings both with respect to the
Walsh Bay Project and to commercial transactions and dealing with other parties should
ihis information come within the public domair.

In particular, disciosure of those materials which contain commercially sensitive
information will directly and materially commercially prejudice us by revealing information
about project development, delivery methods, transaction structures, “know how",
operations and maintenance methods and engineering and construction methods, and, In
the context of the Walsh Bay Redevelopment Project, by revealing overall pricings, details






Chris Durack

From: Don Russell [drdondr@gmail.com]
Sent: Monday, April 25, 2011 1:06 PM
To: Chris Durack

Cc: Narelle Wooden

Subject: Re: Scan Data from FX-7E5D13
Hi Chris,

This has all come together well and the submission is a nice piece of work.
Assuming that there are no more developments I think we can circulate it to the Board around noon tomorrow.

Kind regards,

Don

s

e,

(Mob) 0419 427 269

Sent from my iPhone

On 25/04/2011, at 12:24 PM, "Chris Durack" <chris durack{@statesuper.nsw.gov.au> wrote:

Hi Don

Please [ind attached a copy of the submission. I will be available today on the mobile (but not on
email} if you would like to discuss. I am not in the office tomorrow but Narelle will be calling
the Board members to alert them to the paper being distributed at 3pm Tues. She will then email
the paper with the scanned attachments (but not the medical report which will only be distributed
during the Board meeting).

Regards

Chris

ek ok s st st o s she e e it sfeobesleobe e sk sle o st ok s s sl s o sk sk s ok sk ok s sl s e ot ool sde st s ol s e e ok skl sk ol sfe skl e sfe sl ke ok ok stk skokokok gk
3 sfe e e e ok ofe e e ok sfe sl e e s sfesle sk oo s sk s st sl o sk e ook koiofe e e oo

This message is intended for the addressee named and may contain confidential information. If

you are not the intended recipient, please delete it and notify the sender. Views expressed in the
message are those of the individual sender, except!where the message states otherwise and the






Chris Durack 7

From: Chris Durack

Sent: Monday, Aprit 25, 2011 12:24 PM
To: Don Russell (drdondr@gmail.com)
Cc: Narelle Wooden

Subject: FW: Scan Data from FX-7E5D13
Attachments: img-4251152-0001.pdf

Hi Don

Please find attached a copy of the submission. | will be available today on the mobile (but not on email} if you would like
to discuss. | am not in the office tomorrow but Narelle will be calling the Board members to alert them to the paper
being distributed at 3pm Tues. She will then email the paper with the scanned attachments (but not the medical report
which will only be distributed during the Board meeting).

Regards
[0 s

e,
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Chris Durack

... Email

From:
Sent:
To:
Subject:

Chris

Please see email below.

Brian Matthews

Wednesday, April 27, 2011 2:28 PM
Chris Durack

FW: Regulation

From: Mark Arbuz [mailto:Mark.Arbuz@dpc.nsw.gov.au]
Sent: Wednesday, 27 April 2011 2:20 PM

To: Brian Matthews
Cc: Tony Nicod
Subject: Regulation

Brian, further to our phone conversation, a revised Regulation will be e-mailed to you

shortly.

A letter from CEO STC will be required recommending the making of that Regulation.
The letter should attach or refer to that Regulation.

The letter should be addressed to

The Hon. Gregory Pearce, MLC
Level 36 Governor Macquarie

Tower
1 Farrer Place
Sydney NSW 2000

Phone

Fax

02 9228 5287
02 9228 5899

officel@pearce. minister.nsw. gov.au

When the letter is signed please email a copy to myself and
tony.nicod@dpc.nsw.gov.au

We have been asked to expedite this, so appreciate STC's assistance.

Regards



.f,,wﬂ-.._
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Narelle Wooden

From: Brian Matthews

Sent: Friday, 29 April 2011 12:19 PM

To: Narelle Wooden

Subject; FW: Superannuation Amendment (Breakdown Pensions) Regulation 2011 [s2011-137]
Attachments: §2011-137-d02.pdf; Sl Information Sheet.pdf

As requested.

————— Original Message-----

From: Tony Nicod [mailto:Tony.Nicod@dpc.nsw.gov.au]
Sent: Wednesday, 27 April 2811 5:31 PM

To: Brian Matthews

Subject: Fwd: Superannuation Amendment (Breakdown Pensions) Regulation 2011 [s2011-137]

Brian

{?He final Reg. Please forward the signed letter requesting the Regulation be made.

TONY NICOD

Manager, tegal Services

Public Sector Workforce
Department of Premier & Cabinet
PH:9228 3592

fax: 9228 3102
tony.nicod@dpc.nsw.gov.au

This message is intended for the addressee named and may contain confidential information.
If you are not the intended recipient, please delete it and notify the sender. Views

expressed in this message are those of the individual sender, and are not necessarily the
views of the Department of Premier and Cabinet.

>>> Natasha Mitchell 27/64/2011 17:20 >>>

Please find attached the instrument and Parliamentary Counsel's Opinion. The pdf file may
{  printed for the official process of making the instrument.

For records purposes, please confirm receipt of this email by replying to it.

For information about the official notification of the instrument once it has been made
please see the attached information sheet.

Regards

Parliamentary Counsel's Office
Level 23, AMP Centre

5@ Bridge Street

Sydney NSW 2060

Ph:  +61 2 9321 3333

Fax: +61 2 9232 4796



PARLIAMENTARY COUNSEL

Opinion

Superannuation Act 1916
Proposed Superannuation Amendment (Breakdown Pensions) Regulation 2011

Your ref: Tony Nicod .
Our ref: DC s2011-137-d02

In my opinion the attached draft Regulation may legally be made.

(D COLAGIURID)
Parliamentary Counsel

27 April 2011

The Director-General
Department of Premier and Cabinet



Ty

New South Wales

Superannuation Amendment
(Breakdown Pensions) Regulation
2011

under the

Superannuation Act 1916

The Administrator, with the advice of the Executive Council and on the
recommendation of STC, has made the following Regulation under the
Superannuation Act 1916.

Minister for Finance and Services

Explanatory note

The object of this Regulation is to amend the Superannuation Regulation 2006 to enable the
SAS Tmstee Corporation to cancel a breakdown pension for a particular period at the
direction of the person who is receiving the pension and to grant the pension {or some other
benefit to which the person is entitled) at the end of that period. The amendment will enable
a person to apply for the cancellation of such a pension during the person’s term of office as
a Member of Parliament and so avoid disqualification under the Constitution Act 1902,

This Regulation is made under the Superannuation Act 1916, including section 52.

52011+137-33,002 Page 1
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Clause 1 Superannuation Amendment (Breakdown Pensions) Regulation 2011

Superannuation Amendment (Breakdown Pensions)
Regulation 2011

under the

Superannuation Act 1916

1 Name of Regulation

This Regulation is the Superannuation Amendment (Breakdown
Pensions) Regulation 2011,

2 Commencement

This Regulation commences on the day on which it is published on the
NSW legislation website.

Page 2
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Superannuation Amendment {Breakdown Pensions) Regulation 2011

Amendment of Superannuation Regulation 20086 Scheduile 1

Schedule 1

Clause 11A

Amendment of Superannuation
Regulation 2006

Insert after clanse 11:

11A  Cancellation of breakdown pension at direction of pensioner

8y

@

3

(4

&)

(6)

A pensioner in receipt of a breakdown pension that is not payable
for the remainder of the pensioner’s life may direct STC, by
notice in writing, to cancel the pension.

The notice may direct that the cancellation have effect only for
the period stated in the notice and that STC re-determine the grant
of the pension at the end of that period. The period stated in the
notice may be a period ending on a specified date or ending on
the happening of a specified event.

If STC receives a notice under this clause, the breakdown pension
is cancelled on the date of receipt of the notice or, if a future date
is specified in the notice for that purpose, on that future date.

Subject to subclause (5), when the breakdown pension is
cancelled, entitlement to a further pension or ofter benefit under
the Act is to be determined on the basis that the pensioner ceased
on the cancellation to be on leave of absence without pay as
provided by sections 48 and 49 of the Act.

If the notice directs that the cancellation have effect only for the
period stated in the notice:

(a) a breakdown pension is not payable to the person
concerned during that period (other than a breakdown
pension payable for the remainder of the person’s life), and

(b)  atthe end of that period STC may, on application, grant a
breakdown pension (or other pension or benefit) for which
the person concerned is eligible as if the person had
contmued during that period as an employee on leave of
absence without pay in accordance with sections 48 and 49
of the Act.

The person may, at any time during that pericd, by further notice
in writing to STC, extend or reduce that period.

In this clause, breakdown pension means a pension payable
under section 29 or section 52E of the Act.

Page 3
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v,
New South Wates

PARLIAMENTARY COUNSEL’S OFFICE

Information sheet on the Online notification of Statutery Instruments
(including Environmental Planning Instruments)

Once the instrurment has been made or approved by the Governor-in-Council or

made by the Minister, send a request to the PCO for online notification on the
NSW legislation website.

It is anticipated that the instrument will generally be notified on Friday
following the established Wednesday Executive Council meeting at which the
mstrument is dealt with. However, urgent or delayed notification can be
arranged at other times if required.

For normal notification on a Friday the request should be sent by 5.00 pm on
the Wednesday of that week. Requests for special notification should be made

by telephone as soon as possible, but preferably no later than 1.00 pm on the
day in question.

Requests should be sent by emuail to notification@pco.nsw.gov.au or by fax
(02) 9232 4796.

The request should include the full name of the instrument and PCO’s file
reference (which you can find on the top of the Opinion relating to that
Instrument or on the bottom left hand side of the nstrument itself).

The telephone contact for notification matters 1s Ms Melissa Low (02) 9321
3323.

Parliamentary Counsel
January 2011

Level 23 AMP Centre 50 Bridge Street Sydney 2000 GPO Box 4191 Sydney 2001

Telephone No (02) 9321 3333 Facsimile No (02) 9232 4796 Email parliamentary. counsel@pco.nsw.gov.au
E\manusis\information Sheets\Online notification of Statulory Instruments\Sis_IS.wpd
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Narelle Wooden

fs

From: Narelle Wooden

Sent: Friday, 29 April 2011 4:24 PM

To: Chris Durack

Subject: RE: Flowers Reg on website around 4:30 today
Chris,

Provided the commencement date provision is in accordance with the draft regulation sent
to 5TC on 27 April 2011, the Regulation will commence on the date of publication on the
legislation website.

Regards

Narelle

= Original Message-----

‘rom: Tony Nicod [mailto:Tony.Nicod@dpc.nsw.gov.au]
Sent: Friday, 29 April 2@11 4:65 PM

To: Brian Matthews; Narelle Wooden

Subject: Fwd: Flowers Reg on website around 4:30 today

>>> Mark Arbuz 29/04/2811 16:02 >>>

Parliamentary Counsel rang to say Reg to appear on the legisiation website in half hour.
Will confirm.

Mark






Narelle Wooden

From: Narelle Wooden

Sent: Friday, 29 April 2011 4:08 PM —
To: Chris Durack

Subject: FW: Flowers Reg on website around 4:30 today

~~~~~ Original Message-----

From: Tony Nicod [mailto:Tony.Nicod@dpc.nsw.gov.au]
Sent: Friday, 29 April 2011 4:85 PM

To: Brian Matthews; Narelle Wooden

Subject: Fwd: Flowers Reg on website around 4:3@ today

{””>> Mark Arbuz 29/04/2011 16:82 >>>

Parliamentary Counsel rang to say Reg to appear on the legislation website in half hour.
Will confirm,

Mark






Narelle Wooden

From: Narelle Wooden

Sent: Friday, 29 Aprii 2011 4:26 PM

To: Chris Durack; Brian Matthews

Subject: RE: Flowers Reg on website around 4:30 today

The Reg has now been published on the website.
Regards
Narelle

----- Original Message-----

From: Narelle Wooden

Sent: Friday, 29 April 2011 4:24 PM

To: Chris Durack

Subject: RE: Flowers Reg oh website around 4:30 today

tnris,

Provided the commencement date provision is in accordance with the draft regulation sent
to STC on 27 April 2011, the Regulation will commence on the date of publication on the
legislation website.

Regards
Narelle

----- Original Message-----

From: Tony Nicod [mailto:Tony.Nicod@dpc.nsw.gov.au]
Sent: Friday, 29 April 2911 4:05 PM

To: Brian Matthews; Narelle Wooden

Subject: Fwd: Flowers Reg on website around 4:30 today

L. > Mark Arbuz 29/04/2011 16:02 »>>

Parliamentary Counsel rang to say Reg to appear on the legislation website in half hour.
Will confirm.
Mark
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"-(!“—!" Premier
NSW & Cabinet URGENT

Mr Chris Durack

Chief Executive Officer

SAS Trustee Corporation ~ 9 MAY 201
Level 17, Suite 1, 83 Clarence Street

SYDNEY NSW 2000

BY FACSIMILE AND POST
Facsimile: (02) 9238 5999

Dear Mr Durack

Standing Order 52 — Order for Papers — Election of Mr John Frederick Flowers MP

| write to inform you that on Friday, 6 May 2011, the Legislative Council agreed to the
following Resolution:

“That, under standing order 52, there be laid upon the table of the House within 14
days of the date of passing of this resolution all documents, excluding all personal
medical records, created since 26 March 2011, in the possession, custody or
control of the Premier, the Department of Premier and Cabinet, the Minister for
Finance and Services, the Department of Services, Technology and Administration,
the Attorney General, the Department of Attorney General and Justice, and the SAS
Trustee Corporation relating lo the eligibility-of Mr John Frederick FlowersMP,
Member for Rockdale, to be elected and to hold a seat as a member of the
Legislative Assembly; €xcliiding all correspondence between Mr Flowers and the
SAS Trustee Corporation, and any document which records or refers to the
production of documents as a result of this order of the House.

An extract from the Minutes of the Proceedings of the Legislative Council, Friday, 6 May
2011, entry 9, page 65, is attached.

The resolution requires the documents to be tabled within 14 days, that is, by Friday, 20
May 2011.

The following guidelines apply to your response to the Resolution.
1. Provision of Papers

All papers (other than Cabinet documents) which fall within the terms of the Resolution
must be produced. Cabinet documents must not be produced (see section 6 below).

Papers which fall within the terms of the Resolution should be produced in full, even if
they contain irrelevant information. That is, material should not be blacked out or

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 & GPO Box 5341, Sydney NSW 2001
Tel: (02) 9228 5555 = F: (02) 9228 5249 # www.dpc.nsw.gov.au
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otherwise masked when photocopying papers which fall within the terms of the
Resolution.

It may, however, be appropriate to mask some material in documents if a claim for
privilege is made (see section 3 belows).

Please note that only photocopies of original papers and files are to be provided. All
papers should be delivered by close of business on Friday, 13 May 2011 (o

Ms Rachel McCallum

Acting Execufive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower

1 Farrer Place

SYDNEY NSw 2000

Please contact Ms Jennifer Haling, Senior Project Officer, Legal Branch,
on (02) 8228 5871 if you wish to discuss any aspect of this request.

Non-privileged papers

Standing Order 52(3) provides that, ‘A return under this order is to include an indexed
list of all docurnents tabied, showing the date of creation of the document, a
description of the document and the author of the document'.

A document showing the standard format to be used when preparing an index under
Standing Order 52 is enclosed at Annexure A. Please adhere to the standard format
when preparing an index of documents.

Please note that the index should contain the following information:

Document The document number should follow the format ‘fa)(i) 1", where

Number (a) refers to the relevant paragraph of the Resolution, Gy
refers to the relevant subparagraph of the Resolution, and ‘1’
refers to the first document in the group of documents that fail
within subparagraph (a)(i).

ftemn The description of the relevant item as per the Resolution. For

example, 'Documents relating to concept formulation and cost
benefit anajyses'.

Document A short description of the relevant document. For example,
‘Letter from X to Y.

Date of creation Where the exact date is unknown, insert an estimated date
range if possible.

Author The agency or organisation that created the document.

Privilege Claim If the index relates to privileged documents, write ‘Yes'. if the
index relates to non-privileged documents, write ‘No".






Claims of Privilege

A document showing the standard format to be used when making claims for privilege
is enclosed at Annexure B. Please adhere to the standard format, where appropriate,
when making a claim for privilege.

if a privilege claim is subsequently challenged, the question of whether the document is
privileged will be referred to a legal arbiter for a ruling.

It is important, therefore, that the basis of the claim is clearly set out in the response to
the Resolution so that the arbiter can properly assess the validity of the claim. There
will be no opportunity to provide further submissions in support of a claim of privilege if
it is challenged.

Please note that a separate Index is required for ‘non-privileged’ and ‘privileged’
documents as these types of documents are returned separately.

if a document contains only a minor amount of privileged material, it may be
appropriate to produce two copies of the document: a full copy of the document as a
‘privileged’ document, and a copy of the document with the privileged material biacked
out or otherwise masked as a ‘non-privileged’ document.

This approach may be appropriate where, for example, a document contains a
relatively small amount of personal information which may be subject to a claim for
privilege on the grounds of privacy, but which is not needed for the document to be
understeod. For example, letters to the Government on a particular issue could be
produced on a ‘non-privileged’ basis with the names and addresses of the authors
blacked out, with full copies provided on a ‘privileged’ basis.

Delivery and Identification

As time is critical, it would be appreciated if all papers could be delivered in file record
boxes with the correspanding parts of the index affixed to the top of each box. For
example, that part of the index which lists the documents contained in Box 4 shouid be
attached to the top of Box 1.

Please place ‘privileged’ and ‘non-privileged’ documents in separate boxes.

The Legislative Council has aiso requested that agencies return documents in
standard archive boxes (Type 1 boxes). Further information about this type of box

may be obtained from State Records at hitp://www.records.nsw.qgov.au/grifdocs/
storageboxes.doc

Certification by Chief Executive Officer

Papers should be accompanied by a letter signed by you stating, “I certify to the best
of my knowledge all documents held by the SAS Trustee Corporation and covered by
the terms of the resolution have been provided”.

Cabinet Documents

Cabinet documents should not be preduced or referred to in responding to the
Resolution.



P



All agencies are obliged to protect the confidentiality of Cabinet documents (refer to
Premier's Memorandum 2006-08 Maintaining Confidentiality of Cabinet Documents
and Qther Cabinet Conventions).

7. Agency Contact

Could you please provide the contact details of the officer assigned to coordinate your
agency’s response to Jennifer Haling as soon as possible.

i seek your assistance in ensuring that your agency's documents are with the Legal
Branch of the Department no later than by close of husiness on Friday, 13 May 201.

Yours sincerely

|

Paul Milter
General Counsel
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LEGISLATIVE COUNCIL

OFFICE OF THE CLERIK

6 May 2011

Mz Chris Eceles

Director General

Department of Premier and Cabiner
Level 39, Governor Macquaric Tower
1 Fazzer Place

SYDNEY NSW 2000

Dear Mr Eccles Attention: Ms Rachel McCullum, Legal Branch
Oxdez for Papers—FElection of Mr John Frederick Flowers MP

1 am wiiting to inform you that, on Friday 6 May 2011, the Legislative Conneil agreed to the
following resolution:

-

That, under standing order 52, there be laid upon the table of the House within 14 days of the date
of passing of this resolution all documents, excluding all personal medical records, created sinee 26
Maxch 2011, in the possession, custody or contsol of the Premier, the Deparmment of Premier and
Cabinet, the Minister for Finance and Services, the Department of Services, Technology and
Administration, the Attorney General, the Departinent of Attorney General and Justce, and the SAS
Tiustee Corporation relating to the eligibility of M John Frederick Flowers MP, Member for
Rackdale, to be elected and to hold 2 seat a5 2 member of the Legislauve Assembly, excluding all
corzespondence between Mr Flowers and the SAS Trustee Corporation, and any document which
tecords or refers to the production of documents as 2 result of this order of the House.

An extzact from the Miautes of the Proccedings of the Legislarive Council, Friday 6 May 2011, entry
9, page 65, is attached.

The resalution requires the documents o be tabled within 14 days, that is Friday 20 May 2011,

Youss sincerely

o Lol

Limn-Fovelock

Cleck of the Parliagnents

ce:  The Hon Michael Gallacher MLC

Parliamenc House Telephone (02) 9230 2321
Macquarie Srreer Sydney Facsimile {02) 9230 2761
INSW 2000 Austealia, council@parliament.nsw.gov.au

TS
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63
Legislative Council Minutes No. 4—Friday 6 May 2011

ORDER FOR PAPERS—ELECTION OF MR JOHN FREDERICK FLOWERS MP

M Folley sought the leave of the House ta amend private members® business item no. 7 outside the order
of precedence by inserting “excluding all personal medical records,” after “all documents™.

No cbjection taken,
Leave granted,

Mt Foley moved, according to notice, as by leave amended: That, under standing order 52, there be jaid
upon the table of the House within 14 days of the date of passing of this resclution all documents,
excluding all personal medical records, created since 26 March 2011, in the possession, custody or
control of the Premier, the Department of Premier and Cabinet, the Minister for Finance and Services, the
Department of Services, Technology and Administration, the Attorney General, the Department of
Attorney General and Justice, and the SAS Trustee Corporation relating to the eligibility of Mr John
Frederick Flowers MP, Member for Rockdale, to be clected and to hold a scat as a member of the
Legislative Assembly, and any document which records or refers to the production of documents as a
result of this order of the House, '

Debate engued.

Dr Kaye moved: That the question be amended by inserting “excluding all correspendence between Mr -

Flowers and the SAS Trustee Corporation,” before “and any document which records or refers to the

_production of documents as a result of this arder of the House?,

Debate continued.
Question: That the amendment of Dr Kaye be agreed to—put and passed.

Original question, as amended: That, under standing order 52, there be laid upon the table of the House

* within 14 days of the date of passing of this resolution all documents, excluding all personal medical

records, created since 26 March 2011, in the possession, custody or confral of the Premier, the
Depariment of Premicr and Cabinet, the Minister for Finance and Services, the Department of Services,

* Technology and Administration, the Attorney General, the Department of Attorney General and Justice,

and the SAS Trustee Corporation relating to the elj gibility of Mr John Frederick Flowers MP, Member for
Rockdale, to be clected and to hold a seat as 2 member of the Legislative Assembly, excluding all
correspondence between Mr Flowers and the SAS Trustee Corporation, and any document which records
or refers to the production of documents as a result of this order of the House—put and passed.
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Mr Dick Persson

Director General

Department of Public Works and Services
Level 21, McKell Building

2— 24 Rawson Place

SYDNEY NSW 2000

Dear Sir

Re: Walsh Bay — Upper House Motion dated 24 November 1999

We refer to the above Motion and to the documents in the possession of Government
relating to the redevelopment of Walsh Bay. We request that those documents for which
the department intends to make a claim for privilege and/or confidentiality should be kept
confidential and not made public. '

We believe that public disclosure of those documents would adversely affect the ability of
Project to achieve its full potential and reduce our ability to deliver the maximum public
benefit.

The making public of the details of commercial arrangements between private enterprise
and Government is a dangerous precedent as disclosure of commercially sensitive
information will significantly prejudice the future ability of such private enterprise groups to
prepare competitive bids and carry out commercial negotiations. Pursuant to that bid
process, private participants provide commercially sensitive information to Government
and then proceed to treat with Government in reliance upon Government keeping all such
information and negotiations confidential. If such information is to be made public, this will
discourage the private sector from future dealings with Government which will, of course,
be to the ultimate detriment of the New South Wales public.

We believe that we, and the joint venture partners Transfield and Mirvac, will suffer direct
and material commercial prejudice in relation to future dealings both with respect to the
Walsh Bay Project and to commercial transactions and dealing with other parties should
this information come within the public domain.

in particular, disclosure of those materials which contain commercially sensitive
information will directly and materially commercially prejudice us by revealing information
about project development, delivery methods, transaction structures, “know how”,
operations and maintenance methods and engineering and construction methods, and. in
the context of the Walsh Bay Redevelopment Project, by revealing overall pricings, details



e



of overheads and profit margins, level of bonding and the overall commercial delivery
structure for the Walsh Bay Project,

The overall complexity of the project arrangements, restaging and reordering of the timing
of the project, the intricacies of the approvals process and a number of essential
commercial terms which have changed in the finalisation of the agreements should very
easily give rise fo confusion and misinterpretation in relation to the project and could be of
material detriment to the Govemment and the participants.

The feasibilities and any material concerning those feasibilities disclose highly
commercially sensitive information about proposed prices for property at Walsh Bay and
commercial rent structures allowed for in the feasibilities. Disclosure of any of this
information will adversely affect the financial returns for the Walsh Bay Project by
prejudicing future negotiations for prices and rentals for the Walsh Bay Precinct.

Accordingly, we support your claim for privilege in respect of all the documents relating to
Walsh Bay which contain any commercially sensitive information particularly in respect of
costings, financing, economic analysis and marketing.

Yours faithfully
WALSH BAY FINANCE PTY LIMITED

GAVIN D.M. CARRIER ROBERT G. McFEETER
Proiect Director Project Director
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File No:  B1065
Contact:  Narelle Wooden

gEAEE gE?E Phone:  {02) 9238 5911

SAS Trustee Corporation FaxNo:  {02) 9238 5999
ABN: 29 239 066 746

Suite 1, Level 17, 83 Clarence Street, Sydney NSW 2000 Postal: PO Box N258, Grosvenor Place NSW 1220 Ph 9238 5506 DX: 10152 Syd-Stock Exch

19 May 2011

Ms Rachel McCallum

Acting Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Dear Ms McCallum

We refer to the letter from Mr Paul Miller, General Counsel of your office to Mr Chris Durack, CEO
of SAS Trustee Corporation (the Trustee) dated 9 May 2011 requiring production of certain
documents under Standing Order 52 and specifically the Resolution of the Legislative Council on
6 May 2011 (The Resolution). The Resolution requires production of documents relating to the
‘eligibility of Mr John Frederick Flowers, MP, Member for Rockdale to be elected and to hold a
seat as a member of the Legislative Assembly .

As you are aware, the Trustee, after discussions with your depariment, obtained legal advice
from the Assistant Crown Solicitor, Mr John McDonnell. The advice sought was whether the
Trustee was permitted to produce documents to the Department of Premier and Cabinet and the
Legislative Council for the purposes of the Resolution. That advice is attached to this letter as
Annexure A. Given that this advice considered whether the Trustee was permitted to produce
documents in response to the Resolution rather than whether the Trustee was required to
produce such documents, SAS Trustee Corporation has relied on this advice when returning
documents under the Resolutian.

Mr Brian Matthews, Legal and Policy Consultant, SAS Trustee Corporation, had the primary
carriage of this matter. Mr Matthews went on annual leave on 29 April 2011 and will not have
retumed to the office by the date of return of the documents. We attempted to contact Mr
Matthews on his personal mobile telephone on 9 and 10 May 2011 after receipt of notice of the
Resolution. We are aware that Mr Matthews is holidaying in Canada and Alaska and will not be
returning to work at the Trustee's office untit or about 6 June 2011. Accordingly, we cannot
confirm that all documents in the possession, custody or control of Mr Matthews have been
produced. We will interview Mr Matthews promptly on his return to work and if required, will
produce any further documents he may have in his possession, custody or control relevant to the
Resolution and that we are permitted to produce.

Only that material directly relating to the e!igibility of Mr John Frederick Flowers MR, Member for
Rockdale has been included and only to the extent that SAS Trustee Corporation is aware of the
relevance of that material to this issue.

Please find attached a letter from Mr Chris Durack CEQ of SAS Trustee Corporation addressing
confirmation of the completeness of the documents produced in response to the Resolution and
the letter from Mr Miller of 9 May 2011,

Yours sincerely
For andfon behaif 4

i

Narelle Woo
General Counsel

SAS Trustee Corporation
Enclosure

Common/Legaliooden/Letter to DPC aftaching produced material re LC May 2011
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1.1

1.2

1.3

1.4

1.5

2.2

Summary of advice

You have sought my urgent advice as to whether the SAS Trustee Corporation
("STC"), as Trustee of the STC Schemes under the Superannuation Administration
Act 1996 ("the Act"), is permitted to provide documents purportedly required under a
resolution of the Legislative Council made under Standing Order 52 ("SO 52").

in my view, the Legislative Council cannot require production of any documents from
the STC under SO 52.

Nor can the Legislative Council require the Minister administering the Act to produce
documents “relating to Mr Flowers” as the Minister's power of direction and contro!
does not extend to requiring production of documents relating to an individual
member to the Legislative Council, the Minister or the Depariment of Premier and
Cabinet ("DPC"). '

More importantly, in my view, STC is not permitted to provide these documents in 1.3
above to the Legislative Council, the Minister or DPC by reason of a prohibition in the
Privacy and Personal Information Protection Act 1998 ("PPIP Act"} and implications to
be drawn from the Act itself.

Please note this is a summary of the central issues and conclusions in my advice.
Gther relevant or significant matters may be coniained in the advice, which should be
read in fuil.

Background

You instruct that SAS Trustee Corporation (‘'STC") is the trustee of the STC schemes
as that term is defined under the Act. The STC schemes include the State Authorities
Superannuation Scheme, the Police Superannuation Scheme, the State
Superannuation Scheme (SSS) and the State Authorities Non-contributory
Superannuation Scheme. STC, as the trustee of these superannuation schemes,
must comply with all common law duties, obligations and rights of trustees and the
obligations, duties and rights of frustees under the Trusiee Act 1925 and the Act. In
addition, it has privacy obligations to its members under the Privacy and Personal
Information Protection Act 1998 ("PPIP Act").

The Chiefl Executive Officer of STC received a letter from Paul Miller, General
Counsel of the DPC, on 9 May 2011 requiring production of certain documents under
SO 52 by the Legislative Council. The Resolution of the Legislative Council required
praduction of those documents in the possession, custody or control of SAS Trustee
Corporation "relating to the eligibility of Mr John Frederick Flowers, MP, and Member

201107382 Advice 1 D2011/189832






i,

CROWN SOLICITOR’S OFFICE new soutH WALES _ 3

2.3

3.2

4.1

4.2

4.3

4.4

4.5

for Rockdale to be elected and to hold a seat as a member of the Legislative
Assembly by 20 May 201 1".

Mr Flowers was in receipt of a break down pension under the SSS scheme until he
requested that pension be canceiled under clause 11A of the Superannuation
Regulation 2006 (NSW).

Advice sought

You seek my urgent advice as to whether STC is permitted to provide the documents
required under the Resolution to the DPC and, ultimately, the Legislative Council.

Please note that the text of relevant legislation is set out in the Appendix to this
advice.

Advice

Power of Legislative Council to require production by STC

By letter dated 9 May 2011, General Counsel for the DPC wrote to the STC's Chief
Executive Officer informing him of the Legislative Council's Resolution of 6 May 2011,
and advising him of the appiicable guidelines, including a guideline that copies of all
documents falling within the terms of the Resolution be provided to DPC in a certain
format.

Standing Order 52(1), made under s.15(1)(a) of the Constitution Act 1902, provides
that "the Clerk is to communicate to the Premier's Depariment, all orders for
documents made by the House". The Order here requires tabling of "all documents,
excluding all personal medical records created since 26 March 2011, in the
possession, custody or control of ... the Depariment of Premier and Cabinet, the
Minister for Finance and Services ... and the SAS Trustee Corporation relating to the
eligibility of Mr John Frederick Fiowers MP ... to be elected and to hold a seat ...
excluding all correspondence between Mr Flowers and the SAS Trustee Corporation",

Thus, the Resolution, properly construed, calls for documents created since 26 March
2011, in the possession, custody or control of STC, except personal medical records
and correspondence betwsen STC and Mr Flowers.

There is an issue, however, as to whether the Legislative Council has the power to
make a resolution addressed to STC. In my view, it does not,

The Legislative Council has the power to compel production of State papers from the
Executive Government (Egan v Willis (1998) 195 CLR 424; Egan v Chadwick (1999)
46 NSWLR 663). The High Court has found that such a power is reasonably

201101382 Advice 1 D2011/169632
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4.6

4.7

4.8

4.9

4.10

necessary for the House for the proper exercise of the functions of the House and is
given effect to in SO 52. As noted above, SO 52 provides that “ltlhe House may
order documents to be tabled in the House. The Clerk is to communicate to the
Premier's Department, all orders for documents made by the House" (cl. (1)).

In holding that there is an implied power in the House to order Ministers to produce
State papers, the High Court seems 1o have accepted the definition of "State papers
of Gleeson” CJ in the NSW Court of Appeal, namely, “papers which are created or
agquired by ministers, office-holders, and public servants by virtue of the office they
hold under, or their service o, the Crown in right of the State of New South Wales”
(Egan v Wiilis {1996) 40 NSWLR 650 at 654; Egan v Willis (1998) 195 CLR 424 at
442 per Gaudron, Gummow and Hayne JJ.

The STC is constituted as a corporation and is, for the purposes of any Act, a
statutory body representing the Crown (s. 48(3)). As a statutory body corporate, the
STC's obligations to provide advice and annual reports to the Attorney-General are
prescribed by statute.

In Lange v Australian Broadcasting Corporation ( 1987) 188 CLR 520 the High Court
stated, in effect, that the executive branch to which the principle of responsible
government attaches "is not confined to ministers and the public service”, but extends
to “the affairs of statutory bodies and public utilities which are obliged to report to the
legislature or to a minister who is responsible to the legislature” (at 561). Their
Honours referred to Lord Wilberforce in British Steel Corp v Granada Television Ltd
[1981] AC 1096 at 1168, After stating that the conduct of the British Steel
Corporation's affairs and the disclosures and reports which had to be made were
regulated by statute, his Lordship observed that “[f]he legitimate interest of the public
in knowing about its affairs js given effect fo through information which there is a
statutory duty to publish and through reports to the Secretary of State who is
responsible to Parliament’. That is, fo the extent that the Minister responsible to
Parliament for the activities of the STC, he is required to rely on the STC's statutory
reporting and advice-giving functions.

The High Court identified the executive branch as including “the affairs of statutory
authorities and public utilities which are obliged to report to the legislature or to a
Minister who is responsible fo the legistature”. The joint Judgment of Gaudron,
Gummow and Hayne JJ in Egan at para [56] concluded with the following statement:

"It is important to emphasise that no question arises in this case about
what powers a House of the New South Wales Parliament may have to
deal with persons who are not members of the House concerned.
Altogether different considerations might arise in such a case.”

There is therefore no authority to the effect that a House can order a person other
than a Minister who is a member of the House to produce State or other papers to it.
Accordingly, | do not think that the House can order the STC fo produce State papers

201101382 Advice 1 D2011/69632
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4.11

4.12

4.13

4.14

4.15

4.16

to it. The power of a House to order a Minister to produce documents appears to be
confined to documents which are in the custody and control of the Minister or which
the Minister is able to obtain (Egan v Willis at 444 and 447).

Accordingly, given that the accepted basis of the power in 8O 52 is s.15(1)(a) of the
Constitution Act relating to the "orderly conduct" of the House, | am of the view that
the power of the Legislative Councit under SO 52 to require production of documents
does not extend to statutory corporations such as the STC,

Power to require production by a Minister

The next question is whether the Legislative Council could achieve indirectly what it
cannot achieve directly by seeking to obtain the documents through the Minister
responsible for the STC. However, that means, for indirect production to be effective,
the Minister must have the power to acquire production of papers held by the STC.

In this regard, s. 55 provides that the STC must comply with a direction of the Minister
"relating to the exercise by STC of any one or more of its functions, if the Minister is of
the opinion that an act or omission, or conduct, by STC has had or could reasonably
be expected to have a significant adverse effect on the Consolidated Fund or the
financial management of the State" {s. 55(1) and {2)). Such a direction must not be
inconsistert with the Act (s. 55{(1)} and the Minister, in making the direction, must
have regard to the inlerests of persons entitled to receive benefits under the STC
schemes (s. 55(3)(a)). Any direction under s. 55 must be laid before Houses of
Parliament (s. 56). In my view, no direction could be given under s5.58.

As noted above, s. 55 is to be interpreted subject to the rest of the Act. Section 90
requires the STC to furnish to the Minister administering the Act or the Minister
administering the STC fund Acts, such information relating to the general
administration and operation of the STC schemes and the STC Fund as the Minister
concerned may from time to time require (s. 90{1)), but the STC must not furnish
information relating to an individual member of an STC Scheme to a Minister except
with the member's consent (s. 90(2)). | assume such consent has not been provided,

Section 97, more generally, authorises the Minister or an "authorised person" to
require STC to give to the Minister or authorised person information or a report
relating to STC's exercise of its functions, on matters in relation to specified years of
income. However, | do not think that the broad authorisation in s. 97 could override
the more specific prohibition in's. 90(2).

Accordingly, in my view, the fact that the resolution is also addressed to the Minister
for Finance and Services will not enable the Legislative Council to obtain access to
those documents as the Minister has no power to direct STC to provide him with the
documents falling within the prohibition in s, 90 (2}, that is, information relating to an
individual member.

201101382 Advice 1 D2011/169632
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4.17

4.18

4.19

4.20

Power to provide documents to the DPC

The legisiative scheme of the Act, including the functions of the STC set out in your
instructions, suggests strongly that, although there is no general secrecy provision in
the Act, disclosure of information relating to individual members or, indeed, any
information obtained in the administration and execution of the Act, only ocour in the
rare circumstances contemplated by ss. 58, 90 and 97.

Likewise, s. 18 of the PPIP Act would appear to expressly prohibit disclosure by STC
of Mr Flowsrs' "personal information”. | can find no exemption under ss. 18, 19, 23 or
25 which would enable exemption from that prohibition. In particular, whilst DPC ¢o-
ordinates the return to be made by the Executive to orders for production and i
referred fo in Standing Qrder 52(1) itself, | do not think that disclosure of members'
personal information is lawfully authorised, necessarily implied, or even reasonably
contemplated within the meaning of s. 25 of the PPIP Act,

Nor, having regard to the conciusion | have reached above as o the power of the
Legislative Council to compel STC to provide documents, could a power {0 co-
ordinate production by DPC be implied.

Accordingly, in my view, STC has no power to provide the documents to DPC for co-
ordinating its response to the call for documents. More importantly, STC is not
permitted by the PPIP Act, and probably implications in the Act itself, to provide the
documents to DPC or the Legislative Council.

Signed: /{L—'/’\._/

John McDonnsll
AlCrown Solicitor

201101382 Advice 1 D2011/169632
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Appendix: Relevant legislation
Superannuation Administration Act 1096

48 Continuation of STC {formerly the State Authorities Superannuation Board)
{3) STC is, for the purposes of any Act, a statutory body representing the Crown.

55 STC to be subject to Minister’s directions in certain circumstances

(1 The Minister may give a direction to STC refating to the exercise by 8TC of any one or mere
of its functions if the Minister is of the opinion that an act or omission, or conduct, by STC has
had or couid reasonably be expected to have a significant adverse effect on the Consolidated
Fund or the financial management of the Slate. A direction must not be inconsistent with this
or any other Act,

(2) 8TC must comply with any such direction,

(3) In giving a direction the Minister must have regard fo;
{a) the interests of persons entitled to receive benefils under the STC schemes, and
(b} the duties and obligations of STC and the members of the STC Board.

(4) Nothing in this section constitutes the Minister as a trustee of the STC schemes.

{5) STC is not liable for anything done or omitted for the purpose only of complying with 5
direction of the Minister under this section.

90 Provision of information to relevant Ministers

{1} STC must furpish to the Minister administering this Act or the Minister administering the STC
fund Acts such information relating to the general administration and operation of the STC
schemes and the STC funds as the Minister concerned may from time to time reguire.

{2) Despite subsection (1), STC must not furnish fnformation relating to an individual member of
an 8TC scheme to a Minister under this section, oxcept with the member's consent.

(3) in this section, STC fund Acts mean the Acts referred to in the definition of STC fund in
section 4,
97 Information to be given to Minister and authorised persons

4} The Minister or an authorised person may, by written notice to STC, require STC, within a
specified period, to give to the Minister or authorised persan in relation to a specified year of
income the information, or a report on matters, specified in the notice,

{2) STC must comply with any notice given fo it under subsection {1}
Maximum penalty: 50 penalty units,

{3) The information or report required to be provided under subsection (1) must relate to STC's
exercise of lts functions.

{(4) ¥ STC gives information or a report to the Minister or authorised Person as required by this
section, the Minister or authorised person must give to STC a written statement that the
infarmation or report has been recaived.

Constitution Act 4 202 No 32

15 Standing Rules and Orders to be Jald before Governor

{1) The Legislative Council and Legisiative Assembly shall, as there may be occasian, Nrepare
and adopt respectively Standing Rules and Orders regulating:

201101382 Advice 1 D2011/169832
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(a) the orderly conduct of such Councit and Assem bly respectively, and

Standing Order No. 52

Order for the production of dosuments

(1

(2)
(3)

(4

(5)

(6)

"

(8)

()

The House may order documents to be tabled in the House, The Clerk Is to communicate {o
the Premier's Department, all orders for documents made by the House,

When returned, the documents will be laid on the table by the Clerk.

A return under this order is to include an indexed list of af] documents tabled, showing the date
of creation of the document, a description of the document and the author of the document,

if at the time the documents are required fo be tabled the House is not sitting, the documents
may be lodged with the Clerk, and unless privilege is claimed, are deemed to be have been
presented to the House and published by authority of the House.

Where a document is considered to be privileged:

{a) areturn is to be prepared showing the date of creation of the document, a dascription
of the document, the author of the document and reasons for the claim of privilege,

(b} the documents are 1o be delivered to the Clerk by the date and time required in the
resolution of the House and:

{i) made avaitable only o members of the Legislative Council,
(ify not published or copied without an order of the House,

Any member may, by communication in writing to the Clerk, dispute the validity of the claim of
privilege in relation to a particular document ar documents. On receipt of such cemmunication,
the Clerk is authorised fo release the disputed decument or documents to an independent
legal arbiter, for evaluation and report within seven calendar days as to the validity of the
claim,

The independent tegal arbiter is to be appointed by the President and must be a Queen's
Counsel, a Senior Counsel or a retired Supreme Count Judge.

A report from the independent legal arbiter is o be lodged with the Clerk and:
{(a) made available only to members of the House,
(b) not published or copied without an order of the House,

The Clerk is to maintain a register showing the name of any person examining documents
tabled under this order.

Privacy and Personal Information Protection Act 1988

18 Limits on disclosure of personal information

(1)

A public sector agency that holds personal information must not disclose the information to a
person (other than the individual to whom the information relates) or other body, whether or
nat such other person or body is a public sector agency, unlass:

(a) the disclosure is directly related to the purpose for which the information was
coltected, and the agency disclosing the information has no reason {o believe that the
individual concerned would object to the disclosure, or

(b} the individual concerned is reasonably likely to have besn aware, or has been made
aware in accordance with section 10, that information of that kind is usually disclosed
to that other person or body, or

201101382 Advies 1 D2011/160832
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{c) the agency believes on reasonable grounds that the disclosure is necessary to
prevent or lessen a serious and imminent threat to the life or heaith of the individual
concerned or another person.

{2) if personal information is disclosed in accordance with subsection (1) to a person or body that
is a public secior agency, that agency must not use or disclose the information for a purpose
other than the purpose for which the information was given to it

25 Exemptions where non-compliance is lawfully authorised or required

A public sector agency is not required to comply with section 9,10, 13,14, 15,17, 18 or 19 if:

(a) the agency is iawfully authorised or required not ta comply with the principle
concerned, or

(b) non-compliance is otherwise permitted {or is necessarily implied or reasonably
contemplated) under an Act or any other law (including the State Records Act 1898).

201101382 Advice 1 D2011/160632
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Nareile Wooden

From: Narelle Wooden

Sent: Friday, 13 May 2011 3:19 PM

To: ‘crownsol@agd.nsw.gov.au’

Subject: Urgent request for advice as discussed with Mr John McDonnell
Attachments: img-5131452-0001 .pdf

Piease see the attached urgent request for advice.

As advised, the request refates to a requirement o produce documents to the Legislative Council on 20 May 2011

Thank you for your assistance.
Kind regards

Narelie Wooden

-, Lrelle Waoden
General Counsel
Stale Super
Swite 1, Level 17
83 Clarence Sfrest
Sydney NSW 2000
Phona: 02 9238 5811
Fax: 02 0228 55988
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13 May 2011

Mr John McDaonnell
Assistant Crown Solicitor
NSW Crown Solicitor's Office
DX 19 Sydney

Also by email crownsol@aagd.nsw.gov.au

Dear Mr McDonnell

The Chief Executive Officer of SAS Trustee Corporation received a letter from Mr Paul Miller,
General Counsel of the Department of Premier and Cabinet on 9 May 2011 requiring
production of certain documents under Standing Order 52, Order for Papers by the
Legislative Council. That letter is attached as Annexure A. The Resolution of the Legislative
Council required production of those documents in the possession, custody or control of SAS
Trustee Corporation ‘refating to the eligibility of Mr John Frederick Flowers, MP, and Member

for Rockdale to be elected and to hold a seat as a member of the Legislative Assembly by 20
May 2011,

SAS Trustee Corporation is the trustee of the STC schemes as that term is defined under the
Superannuation Administration Act 1996 (NSW) (the Act). The STC schemes include the
State Authorities Superannuation Scheme, the Police Superannuation Scheme, the State
Superannuation Scheme (SSS) and the State Authorities Non-contributory Superannuation
Scheme. SAS Trustee Corporation as the trustee of these superannuation schemes must
comply with all common law duties, obligations and rights of trustees and the obligations,
duties and rights of trustees undeér the Trustee Act 1925 and the Act. In addition, it has

privacy obligations to its members under the Privacy and Personal Information Protection Act
1998 (NSW.)

The principal functions of the SAS Trustee Corporation are defined under the Act as:-
(a) to administer the STC schemes, and
(b) to invest and manage the STC funds, and
(c) to provide for the custody of the assets and securities of the STC schemes,
and
(d} to ensure that benefits payable to the persons entitled to receive benefits
under the STC schemes are paid in accordance with the Acts under which the
schemes are established or constituted, and
(e) to determine disputes under those Acts, and
() to exercise such other functions with respect to the STC schemes and STC
funds as the Minister may from time to time approve by order in writing. '

Mr Flowers was in receipt of a break down pension under the $SS scheme until he requested
that pension be cancelled under clause 11 A of the Superannuation Regulation 2006 (NSW)
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Advice sought

Your advice is requested as to whether the Trustee is permitted to provide the documents

required under the Resolution to the Department of Premier and Cabinet and ultimately the
Legislative Counsel. '

As the documents required to be produced under the Resolution must be provided by 20 May
2011 to the Legislative Counsel and the Department of Premiers and Cabinet have requested

that material by Monday, 16 May 2011, it would be appreciated if you could provide your
advice on an urgent basis.

Yours sincerely

Nrelie Wooen
General Counsel

S:icommon\LEGALWOODEN\Crown sol advice whether permitted to produce.doc






it

EXECUTIVE
& L S S v
e d AV o

123 'ﬂh‘& L 53 =, |- 3
~FEINNEet T
a

;{g}%

&
REpemn— eIy s

I? 01
; 2
b T2 (T
gAY
o,
[T v

i STATE ST 7
£
!
!
!
5

i
o,
- TN ]
o

|\ & R y e 8 e e e T —
éo&gﬁmms}\ﬁ 8{ C@ @I”ﬂ%“ s ;& ?E (ff” f: % }j
G A E \‘3 Eea F oo b o

Mr Chris Durack

Chief Executive Officer

SAS Trustee Corporation = § MAY 209
Level 17, Suite 1, 83 Clarence Street

SYDNEY NSW 2000

BY FACSIMILE AND POST
Facsimile: (02) 9238 5999

Dear Mr Durack

Standing Order 52 — Order for Papers ~ Election of Mr John Frederick Flowers #pP

I write to inform you that on Friday, 6 May 2011, the Legisiative Council agreed to the
following Resolution:

“That, under standing order 52, there be laid upon the table of the House within 14
days of the date of passing of this resolution all documents, excluding all personal
medical records, created since 26 March 2011, in the possession, custody or
controf of the Premier, the Department of Premier and Cabinet, the Minister for
Finance and Services, the Department of Services, Technology and Administration,
the Attorney General, the Department of Attorney General and Justice, and the SAS
Trustee Corporation relating to the eligibility of Mr John Frederick Flowers MP,
Member for Rockdale, to be elected and to hold a seat as a member of the
Legislative Assembly, excluding all correspondence between Mr Flowers and the
SAS Trustee Corporation, and any document which records or refers to the
production of documents as a result of this order of the House.

An extract from the Minutes of the Proceedings of the Legislative Council, Friday, 6 May
2011, entry 9, page 65, is attached.

The resolution requires the documents to be tabled within 14 days, that s, by Friday, 20
May 2011.

The following guidelines apply to your response to the Resolution.

4. Provision of Papers

All papers (other than Cabinet documents) which fall within the terms of the Resolution
must be produced. Cabinet documents must not be produced (see section 6 below).
Papers which fall within the terms of the Resolution should be produced in full, even if
they contain irrelevant information. That is, material should not be blacked out or

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 GPO Box 5341, Sydney NSW 2001
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otherwise masked when photocopying papers which fall within the terms of the
Resolution.

it may, however, be appropriate to mask some material in documents if a claim for
privilege is made (see section 3 below).

Please note that only photocopies of original papers and files are to be provided. Al
papers should be delivered by close of business on Friday, 13 May 2011 to:

Ms Rachel McCallum

Acting Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Govemor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Please contact Ms Jennifer Haling, Senior Project Officer, Légat Branch,
on (02) 9228 5871 if you wish to discuss any aspect of this request.

2. Non-privileged papers

Standing Order 52(3) provides that, ‘A return under this order is to include an indexed
list of all documents tabled, showing the date of creation of the document, a
description of the document and the author of the document..

A document showing the standard format to be used when preparing an index under

Standing Order 52 is enclosed at Annexure A. Please adhere to the standard format
when preparing an index of documents.

Please note that the index should contain the following information:

Document The document number should follow the format ‘(a)(i) 1’, where
Number ‘(a) refers to the relevant paragraph of the Resolution, ‘(iy
refers to the relevant subparagraph of the Resolution, and *1’

refers to the first document in the group of documents that fall
within subparagraph (a)(i).

ftem The description of the relevant item as per the Resolution. For
example, ‘Documents relating to concept formulation and cost
benefit analyses’.

Document A short description of the relevant document. For example,
‘Letter from Xto Y.

Date of creation Where the exact date is unknown, insert an estimated date
range if possible.

Author The agency or organisation that created the document.

Privilege Claim if the index relates to privileged documents, write ‘Yes'. If the
- index relates to non-privileged documents, write *No’.






. Claims of Privilege

A document showing the standard format to be used when making claims for privilege

is enciosed at Annexure B. Please adhere to the standard format, where appropriate,
when making a claim for privilege.

If a privilege claim is subsequently challenged, the question of whether the document is
privileged will be referred to a legal arbiter for a ruling.

It is important, therefore, that the basis of the claim is clearly set out in the response to
the Resolution so that the arbiter can properly assess the validity of the claim. There

will be no opportunity to provide further submissions in support of a claim of privilege if
it is challenged. -

Please note that a separate index is required for ‘non-privileged’ and ‘privileged’
documents as these types of documents are returned separately.

If a document contains only a minor amount of privileged material, it may be
appropriate to produce two copies of the document: a full copy of the document as a

‘privileged’ document, and a copy of the document with the privileged material blacked
out or otherwise masked as a ‘non-privileged' document.

This approach may be appropriate where, for example, a document contains a

relatively small amount of personal information which may be subject to a claim for
privilege on the grounds of privacy, but which is not needed for the document to be
understood. For example, letters to the Government on a particular issue could be

produced on a ‘non-privileged’ basis with the names and addresses of the authors
blacked out, with full copies provided on a ‘privileged’ basis.

Delivery and ldentification

As time is critical, it would be appreciated if all'papers could be delivered in file record
boxes with the corresponding parts of the index affixed to the top of each box. For

example, that part of the index which lists the documents contained in Box 1 should be
attached to the top of Box 1.

Please place ‘privileged’ and ‘non-privileged’ documents in separate boxes.

The Legislative Council has also requested that agencies return documents in
standard archive boxes (Type 1 boxes). Further information about this type of box

may be obtained from State Records at hitp://www.records.nsw.gov.au/grr/docs/
storageboxes.doc

Certification by Chief Executive Officer

Papers should be accompanied by a letter signed by you stating, “I certify to the best
of my knowledge all documents held by the SAS Trustee Corporation and covered by
the terms of the resolution have been provided”.

Cabinet Documents

Cabinet documents should not be produced or referred to in responding to the
Resolution.






All agencies are obliged to protect the confidentiality of Cabinet documents (refer to

Premier's Memorandum 2006-08 Maintaining Confidentiality of Cabinet Documents
and Other Cabinet Conventions).

7. Agency Contact

Could you please provide the contact details of the officer assigned to coordinate your
agency's response to Jennifer Haling as soon as possible.

I seek your assistance in ensuring that your agency’s documents are with the Legal
Branch of the Department no later than by close of business on Friday, 13 May 2011.

Yours sincerely

| i

 Paul Mill\er
General Counsel
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LEGISLATIVE COUNCIL

OFFICE OF THE CLERIC

6 May 2011

Mr Chris Eecles

Director General

Department of Premier and Cabinet
Level 39, Governor Macquarie Tower

1 Farrer Place
SYDNEY NSW 2000

Dear Mr Eccles Attention: Ms Rachel McCallum, Legal Branch
Order for Papers-——Elcction of M John Frederick Flowess MP

I am writing to inform you that, on Friday 6 May 2011, the Legislative Council agreed to the
following resolution:

That, under standing order 52, there be laid upon the table of the House within 14 days of the date
of passing of this resolution all docurnents, excluding all personal medical records, created since 26
March 2011, in the possession, custody ot control of the Premier, the Departiment of Premier and
Cabinet, the Minister for Finance and Services, the Department of Services, Technology and
Administration, the Attorney General, the Department of Attorney General and Justice, and the SAS
Trustee Corporation telating to the eligibility of Mr John Frederick Flowers MP, Member for
Rockdale, to be elected and to hold 2 seat as a member of the Legislative Assembly, excludiag all
correspondence between Mr Flowers and the SAS Trustee Corporation, and any document which
records or refers to the production of documents as a result of this order of the House.

An extract from the Minutes of the Proceedings of the Legislative Council, Friday 6 May 2011, entry
9, page 65, is attached.

The resolution requires the documents to be tabled within 14 days, that is Friday 20 May 2011.

Yours sincerely

A,

nn-Eovelock
Clerk of the Parliasments

cct  The Hon Michael Gallacher MLC

Patliament House Telephone (02) 9230 2321
Macquarie Street Sydney Facsimile (02) 9230 2761
INSW 2000 Australia council@parlizment.nsw.gov.au
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65
Legislative Council Minntes No. 4—Friday 6 May 2011

ORDER FOR PAPERS—ELECTION OF MR JOHN FREDERICK FLOWERS MP

Mir Foley sought the {eave of the House ta amend private members’ business jtem no. 7 outside the order
of precedence by inserting “excluding ali personal medical records,” after “21l documents™,

No ohjection taken.
Leave granted,

Mr Foley moved, according to notice, as by leave amended: That, under standing order 52, there be laid
upon the table of the House within 14 days of the date of passing of this resolution all documents,
excluding all personal medical records, created since 26 March 2011, in the possession, custody or
controt of the Premier, the Department of Premier and Cabitiet, the Minister for Finance and Services, the
Department of Services, Technology ‘and Administration, the Attorney General, the Department of
Atiorney General and Justice, and the SAS Trustee Corporation relating to the eligibility of Mr John
Frederick Flowers MP, Member for Rockdale, to be elected and to hold a seat as a2 member of the
Legislative Assembly, and any document which records or refers to the production of documents 25 a
result of this order of the House.

Debate ensued.

Dr Kaye moved: That the question be amended by inserting “excluding all correspondence between Mr
Flowers and the SAS Trustee Corporation,” before “and any document which records or refers io the
production of documents as & result of this order of the House”.

Debate continued.
Question: That the amendment of Dr Kaye be agreed to—put and passed.

Original question, as amended: That, under standing order 52, there be laid upon the table of the House
within 14 days of the date of passing of this resolution all documents, excluding all personal medical
Tecords, created since 26 March 2011, in the possession, custody or control of the Premier, the
Department of Premier and Cabinet, the Minister for Finance and Services, the Department of Services,
Technology and Administration, the Attorney General, the Department of Attorney General and Justice,
and the SAS Trustee Corporation relating to the eligibility of Mr John Frederick Flowers MP, Member for
Rockdale, to be elected and to hold a seat as a member of the Legislative Assembly, excluding all
correspondence between Mr Flowers and the SAS Trustee Carporation, and any document which records
or refers to the production of documents as a result of this order of the House—put and passed.
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Mr Dick Persson

Director General

Departme nt of Public Works and Services
Level 21, McKeli Building

2— 24 Rawvson Place

SYDNEY NSW 2000

Dear Sir

Re: Walslh Bay — Upper House #Motion dated 24 November 1999

We refer to the above Motion and to the documents in the possession of Gavernment
refating to the redevelopment of Waish Bay. We request that those documenits for which

the department intends to make a claim for privilege and/or confidentiality should be kept
confidential and not made pubilic.

We believe that public disclosure of those documents would adversely affect the ability of

Project to achieve its full potential and reduce our ability to deliver the maximum public
benefit.

The making public of the details of commercial arrangements between private enterprise
and Government is a dangerous precedent as disclosure of commercially sensitive
information will significantly prejudice the future ability of such private enterprise groups to
prepare competitive bids and carry out commercial negotiations. Pursuant to that bid
process, private participants provide commercially sensitive information to Government
and then proceed to treat with Government in reliance upon Government keeping all such
information and negotiations confidential. If such information is to be made public, this will
discourage the private sector from future dealings with Government which will, of course,
be to the ultimate detriment of the New South Wales pubic.

We believe that we, and the joint venture partners Transfield and Mirvac, will suffer direct
and material commercial prejudice in relation to future dealings both with respect to the
Walsh Bay Project and to commercial transactions and dealing with other parties should
this information come within the public domain.

In particular, disclosure of those materials which contain commercially sensitive
information will directly and materially commercially prejudice us by revealing information
about project development, delivery methods, transaction structures, "know how”,
operations and maintenance methods and engineering and construction methods, and, in
the context of the Walsh Bay Redevelopment Project, by revealing overall pricings, details






of overheads and profit margins, level of bonding and the overall commercial delivery
structure for the Walsh Bay Project.

The overall complexity of the project arrangements, restaging and reordering of the timing
of the project, the intricacies of the approvals process and a number of essential
commercial terms which have changed in the finalisation of the agreements should very

easily give rise to confusion and misinterpretation in relation to the project and could be of
matetrial detriment to the Government and the participants.

The feasibilities and any material concerning those feasibilities disclose highly
commercially sensitive information about proposed prices for property at Walsh Bay and
commercial rent structures allowed for in the feasibilities. Disclosure of any of this
information will adversely affect the financial returns for the Walsh Bay Project by
prejudicing future negotiations for prices and rentals for the Walsh Bay Precinct.

Accordingly, we support your claim for privilege in respect of all the documents relating to
Waish Bay which contain any commercially sensitive information particularly in respect of
costings, financing, economic analysis and marketing.

Yours faithfully
WALSH BAY FINANCE PTY LIMITED

GAVIN D.M. CARRIER ROBERT G. McFEETER
Project Director Project Director







Brian Matthews

From: Brian Matthews

Sent: Friday, 29 April 2011 12:19 PM

To: Narelle Wooden

Subject: FW: Superannuation Amendment (Breakdown Pensions) Reguiation 2011 [s2011-137]
Attachments: 52011-137-d02.pdf; SI Information Sheet.pdf

As requested.

————— Original Message-----

From: Tony Nicod [mailto:Tony.Nicod@dpc.nsw.gov.au]

Sent: Wednesday, 27 April 2811 5:31 PM

To: Brian Matthews

Subject: Fwd: Superannuation Amendment (Breakdown Pensions) Regulation 26811 [s20811-137]

Brian

{wThe final Reg. Please forward the signed letter requesting the Regulation be made.

%

TONY NICOD

Manager, lLegal Services

Public Sector Workforce
Department of Premier & Cabinet
PH:9228 3552

fax: 9228 3182
tony.nicodRdpc.nsw.gov.au

This message is intended for the addressee named and may contain confidential information.
If you are not the intended recipient, please delete it and notify the sender. Views
expressed in this message are those of the individual sender, and are not necessarily the
views of the Department of Premier and Cabinet.

>>> Natasha Mitchell 27/84/2011 17:20 >>>
Please find attached the instrument and Parliamentary Counsel's Opinion. The pdf file may

“ e printed for the official process of making the instrument.

For records purposes, please confirm receipt of this email by replying to it.

For information about the official notification of the instrument once it has been made
please see the attached information sheet,

Regards

Parliamentary Counsel's Office
Level 23, AMP (entre

50 Bridge Street

Sydney NSW 2000

Ph: +61 2 9321 3333

Fax: +61 2 9232 4796






SUBMISSION IN SUPPORT OF CLAIM FOR CONFIDENTIALITY AND
PRIVILEGE BY SAS TRUSTEE CORPORATION

SAS Trustee Corporation (Trustee) is constituted by the Superannuation
Administration Act 1916 (the Superannuation Act) and is the trustee of four closed
defined benefit superannuation schemes — the State Authorities Superannuation
Scheme, the State Superannuation Scheme, the Police Superannuation Scheme
and the State Authorities Non-contributory Superannuation Scheme. Whilst SAS
Trustee Corporation is a statutory body representing the Crown under section 48(3)
of the Superannuation Act, it is also in a unique position as the trustee of these four
superannuation schemes because it has trustee and fiduciary obligations to the
members of those schemes. It is on this basis that privilege is claimed in respect of
both the confidential records and material of a member of the State Superannuation
Scheme and the processes and affairs of that scheme and the Trustee.

Claim for public interest immunity

A claim for privilege is made pursuant to public interest immunity under general law
doctrines. The material is subject to a claim of public interest immunity because the
public interest in its disclosure is outweighed by a competing public interest in its
suppression (public interest immunity). The grounds supporting this claim are as
follows:

(i) Section 49 of the Superannuation Act, specifically
provides that the Trustee is a trustee for the purposes of
the Trustee Act 1925 (Trustee Act) and accordingly the
Trustee has the ‘obligations, rights and duties of a trustee
under Division 2 of Part 2 of the Trustee Act 1925'. The
effect of this provision is to subject the Trustee to both
general law and statutory duties in relation to its
administration of the schemes. At general law, a trustee
owes a duty of confidence to beneficiaries of the trust
which prevents a trustee from disclosing confidential
information about the affairs of the trust generally or the
interests of particular beneficiaries. The Trustee has
received or created this material as a trustee of four
schemes and to require the Trustee to produce this
material for consideration by the public would undermine
established principles of trust law;

(ii) Any erosion of the member's rights to confidentiality,
including relating to the affairs of the trust, may reduce
member confidence in the Trustee’s ability to safeguard
member’'s personal information and raise public concern
as to the protections afforded by legislation and trust law;






(iii)

(iv)

(v)

(vi)

(vii)

The commercial disadvantage of public disclosure of the
procedures and affairs of the Trustee, including the
decision making process of the Trustee's board and its
Executive;

Disclosure would inhibit frankness and candour in future
pre-decision communications;

Disclosure would lead to confusion and unnecessary
debate resulting from disclosure of possible decisions
considered;

It would involve disclosure of documents which do not
fairly disclose the reasons for a decision subsequently
taken, being unfair to a decision — maker and prejudicial
to the integrity of the decision-making process; and

The disclosure would impede the free flow of
commercially sensitive information to the Government.

Whilst the Government Information (Public Access) Act 2009 (NSW) addresses
requests from the public for government information, it does provide some guidelines
as to the balancing of public interest considerations in the disclosure of government
information. Section 14(2) of the Act provides that there is a public interest
consideration against disclosure if that information could reasonably be expected to-

(i)

(ii)

Reveals a deliberation or consultation conducted or an
opinion, advice or recommendation given, in such a way
as to prejudice a deliberative process of government or
agency; and

Prejudice the effective exercise by an agency of the
agency’s functions. It is of concern that disclosure of the
internal processes of the Trustee will undermine the
effectiveness of the Trustee.

Claim for legal professional privilege

It is submitted that those documents marked ‘Legal Professional Privilege' are
privileged and should not be made public on one or more of the available grounds:

(i)

(i)

They are or contain a record of confidential communications or
documents brought into existence for the dominant purpose of
enabling SAS Trustee Corporation to obtain or SAS Trustee’s
internal or external legal advisers to give legal advice; or

They are confidential communications or documents between
the Trustee and persons with whom the Trustee shared a






common interest in relation to the subject matter of the advice
received by one of them {(common interest privilege).

Legal advice has been obtained internally by the Trustee from Narelle Wooden and
Brian Maithews, both of whom hold current legal practising certificates. Ms Wooden
is employed by the Trustee in the capacity as General Counsel and Mr Matthews is
employed as the l.egal and Policy Consultant providing legal advice on the
interpretation of the four superannuation schemes administered under the
Superannuation Act by the Trustee. External legal advice was sought from the
Parliamentary Counsel, the Crown Solicitor and Minter Ellison.






SUBMISSION IN SUPPORT OF CLAIM FOR CONFIDENTIALITY AND
PRIVILEGE BY SAS TRUSTEE CORPORATION

SAS Trustee Corporation (Trustee) is constituted by the Superannuation
Administration Act 1916 (the Superannuation Act) and is the frustee of four closed
defined benefit superannuation schemes — the State Authorities Superannuation
Scheme, the State Superannuation Scheme, the Police Superannuation Scheme
and the State Authorities Non-contributory Superannuation Scheme. Whilst SAS
Trustee Corporation is a statutory body representing the Crown under section 48(3)
of the Superannuation Act, it is also in a unique position as the trustee of these four
superannuation schemes because it has trustee and fiduciary obligations to the
members of those schemes. It is on this basis that privilege is claimed in respect of
both the confidential records and material of a member of the State Superannuation
Scheme and the processes and affairs of that scheme and the Trustee.

Claim for public interest immunity

A claim for privilege is made pursuant to public interest immunity under general law
doctrines. The material is subject to a claim of public interest immunity because the
public interest in its disclosure is outweighed by a competing public interest in its
suppression (public interest immunity). The grounds supporting this claim are as
follows:

(i) Section 49 of the Superannuation Act, specifically
provides that the Trustee is a trustee for the purposes of
the Trustee Act 1925 (Trustee Act) and accordingly the
Trustee has the ‘obligations, rights and duties of a trustee
under Division 2 of Part 2 of the Trustee Act 1925'. The
effect of this provision is to subject the Trustee to both
general law and statutory duties in relation to its
administration of the schemes. At general law, a trustee
owes a duty of confidence to beneficiaries of the trust
which prevents a trustee from disclosing confidential
information about the affairs of the trust generally or the
interests of particular beneficiaries. The Trustee has
received or created this material as a trustee of four
schemes and to require the Trustee to produce this
material for consideration by the public would undermine
established principles of trust law;

(ii) Any erosion of the member's rights to confidentiality,
including relating to the affairs of the trust, may reduce
member confidence in the Trustee’s ability to safeguard
member’'s personal information and raise public concern
as to the protections afforded by legislation and trust law;






(ii)  The commercial disadvantage of public disclosure of the
procedures and affairs of the Trustee, including the
decision making process of the Trustee’s board and its
Executive;

(iv)  Disclosure would inhibit frankness and candour in future
pre-decision communications;

(v) Disclosure would lead to confusion and unnecessary
debate resulting from disclosure of possible decisions
considered;

(vi) It would involve disclosure of documents which do not
fairly disclose the reasons for a decision subsequently
taken, being unfair to a decision — maker and prejudicial
to the integrity of the decision-making process; and

(vii)  The disclosure would impede the free flow of
commercially sensitive information to the Government.

Whilst the Government Information (Public Access) Act 2009 (NSW) addresses
requests from the public for government information, it does provide some guidelines
as to the balancing of public interest considerations in the disclosure of government
information. Section 14(2) of the Act provides that there is a public interest
consideration against disclosure if that information could reasonably be expected to-

(i) Reveals a deliberation or consultation conducted or an
opinion, advice or recommendation given, in such a way
as to prejudice a deliberative process of government or
agency; and

(ii) Prejudice the effective exercise by an agency of the
agency’s functions. It is of concern that disclosure of the
internal processes of the Trustee will undermine the
effectiveness of the Trustee.

Claim for legal professional privilege

It is submitted that those documents marked ‘Legal Professional Privilege’ are
privileged and should not be made public on one or more of the available grounds:

(i) They are or contain a record of confidential communications or
documents brought into existence for the dominant purpose of
enabling SAS Trustee Corporation to obtain or SAS Trustee's
internal or external legal advisers to give legal advice; or

(ii) They are confidential communications or documents between
the Trustee and persons with whom the Trustee shared a






common interest in relation to the subject matter of the advice
received by one of them (common interest privilege).

Legal advice has been obtained internally by the Trustee from Narelle Wooden and
Brian Matthews, both of whom hold current legal practising certificates. Ms Wooden
is employed by the Trustee in the capacity as General Counsel and Mr Matthews is
employed as the Legal and Policy Consuitant providing legal advice on the
interpretation of the four superannuation schemes administered under the
Superannuation Act by the Trustee. External legal advice was sought from the
Parliamentary Counsel, the Crown Solicitor and Minter Ellison.






Narelle Wooden

From: Carolyn_Bernhardt@agd.nsw.gov.au

Senf: Wednesday, 18 May 2011 6:12 PM

To: Narelle Wooden

Subject: Crown Solicitor's Advice - SO 52 Call for Papers
Attachments: 201101382 advlitr. pdf; 201101382 Advice 1.pdf

Dear Ms Wooden,

| refer to your request for Crown Solicitor's advice in this matter. Attached herewith is advice and covering letter of
today's date. :

if | can be of any further assistance please do not hesitate to contact me.

Regards,

Carol

Carol Bernhardt
PA 1o Crown Solicitor/Administrative Assistant Government Law

NSW Crown Selicitor's Office | Level 5, 60-70 Elizabeth Street, Sydney NSW 2000
GPO Box 25 SYDNEY 2001 | DX 12 SYDNEY | www,680.nsw.Q0v.al4

Email: carol,_bemhardi@aqgd.nsw.ggv.ay | Tel: (02) 9224 5240 | Fax: (02) 9224 5244

Department of Attorney General and Justice - Promoting a Just and Safe Society
Visit us at www.lawlink.nsw.gov.au

Please consider our environment before printing this email.

~ This email and any attachments may be confidential and contain privileged information. If you are not the
{  intended recipient you must not use, disclose, copy or distribute this communication. If you have received
~ this message in error please delete and notify the sender. When communicating by email you consent to the
monitoring and recording of that correspondence.
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18 May 2011

Ms Narelle Wooden

General Counsel

State Super (SAS Trustee Corporation)
DX 10152 SYDNEY STOCK EXCHANGE

By email: narelle_wooden@statesuper.nsw.gov.au

Dear Ms Wooden

Flowers J F - SO 52 Call for Papers

| enclose my advice in relation {o the above matter.

Your Ref:

My Ref: 201101382

T08 John McDonneli

Tel: (02) 9224-5238

Fax: {(02) 9224-5244
Email: crownsol@agd.nsw.gov.au

Should you have any queries in relation to the matter, or if you require any further
assistance, please do not hesitate to contact John McDonnell on tel: (02) 9224-5238.

Yours faithfully

Johin McDonnell
\{l‘lg/rown Solicitor

s

Encl.

CROWNMN SOLICITOR'S OFFICE ABN 50132 0055844 60-70 Elizabeth Street Sydney NSW 2000 GPO Box 25 Sydney 2001 DX 19 Sydney
Telephone 02 8224 5000 Fax 02 9224 5011 Email crownsol@agd.nsw.gov.ay  WwWW.Cso.nsw.govau

201101382 D2011/171644
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Flowers J F - SO 52 Call for Papers
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Power of Legislative Council to require production by STC
Fower fo require production by a Minister

Power fo provide documents to the DPC

Appendix: Relevant legislation

~N G oMWW

Prepared for: SAT722 SAS Trustee Corporation

Date; 18 May 2011
Client ref: Narelle Wooden
€80 ref: 201101382 T08 John McDonnell

© Stafe of New South Wales (Crown Solicitor's Office) 201101382 Advice 1 D2011/166632°
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CROWN SOLICITOR’S OFFICE NEW SOUTH WALES 2

1.1

1.2

1.3

1.4

1.5

2.2

Summary of advice

You have sought my urgent advice as fo whether the SAS Trustee Corporation
("STC"), as Trustee of the STC Schemes under the Superannuation Adminisiration
Act 1996 ("the Act"), is permitted to provide documents purportedly required under a
resolution of the Legislative Council made under Standing Order 52 ("SO 52").

In my view, the Legislative Council cannot require production of any docurments from
the STC under SO 52.

Nor can the Legislative Council require the Minister administering the Act to produce
documents "relating to Mr Flowers" as the Minister's power of direction and control
does not extend to requiring production of documents relating to an individual
member to the Legislative Council, the Minister or the Department of Premier and
Cabinet ("DPC"). :

More importantly, in my view, STC is not permitted to provide these documents in 1.3
above to the Legislative Council, the Minister or DPC by reason of a prohibition in the
Privacy and Personal information Protection Act 1898 ("FPIP Act™) and implications to
be drawn from the Act itself,

Please note this is a summary of the cenfral issues and conclusions in my advice.
Other relevant or significant matters may be contained in the advice, which should be
read in full,

Background

You instruct that SAS Trustee Corporation ('STC") is the trustee of the STC schemes
as that term is defined under the Act. The STC schemes include the State Authorities
Superannuation Scheme, the Police Superannuation Scheme, the State
Superannuation Scheme (SSS) and the State Authorities Non-contributory
Superannuation Scheme. STC, as the trustee of these superannuation schemes,
must comply with all common law duties, obligations and rights of trustees and the
obligations, duties and rights of trustees under the Trustee Act 7925 and the Act. In
addition, it has privacy obligations to its members under the Privacy and Personaf
Information Protection Act 1998 ("PPIP Act"),

The Chief Executive Officer of STC received a lefier from Paul Miller, General
Counsel of the DPC, on 9 May 2011 requiring production of certain documents under
S0 52 by the Legislative Council. The Resolution of the Legisiative Council required
production of those documents in the possession, custody or control of SAS Trustee
Corporalion "refating to the eligibility of Mr John Frederick Flowers, MP, and Member

201101382 Advice 1 D2011/169632
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CROWN SOLICITOR’S OFFICE New souTHWALES 3

2.3

3.2

4.1

4.2

4.3

4.4

4.5

for Rockdale to be elected and to hold a seat as a member of the Legislative
Assembly by 20 May 2011".

Mr Flowers was in receipt of a break down pension under the SSS scheme until he
requested that pension be cancelled under clause 11A of the Superannuation
Regulation 2006 (NSW),

Adyvice sought

You seek my urgent advice as to whether STC is permitted to provide the documents
required under the Resolution fo the DPC and, ultimately, the Legislative Council.

Please note 'that the text of retevant legislation is set out in the Appendix to this
advice.

Advice

Power of Legislative Council to require production by STC

By letter dated 9 May 2011, General Counsel for the DPC wrote to the STC's Chief
Executive Officer informing him of the Legislative Council's Resolution of 6 May 2011,
and advising him of the applicable guidelines, including a guideline that copies of all
documents falling within the terms of the Resclution be provided to DPC in a certain
format,

Standing Order 52(1), made under s.15(1)(a) of the Constitution Act 1902, provides
that "the Clerk is to communicate to the Premier's Department, all orders for
documents made by the House". The Order here requires tabling of "all documents,
excluding all personal medical records created since 26 March 2011, in the
possession, custody or control of ... the Depariment of Premier and Cabinet, the
Minister for Finance and Services ... and the SAS Trustee Corporation relating to the
eligibility of Mr John Frederick Flowers MP ... to be elected and to hold a seat ...
excluding all correspondence between Mr Flowers and the SAS Trustee Corporation”.

Thus, the Resoclution, properly construed, calls for documents created since 26 March
2011, in the possession, custody or contral of STC, except perscnal medical records
and correspondence between STC and Mr Flowers.

There is an issue, however, as to whether the Legislative Council has the power to
make a resolution addressed to STC. in my view, it does not.

The Legislative Council has the power to compel production of State papers from the
Executive Governmeni (Egan v Willis (1998} 195 CLR 424, Egan v Chadwick (1999)
46 NSWLR 563). The High Court has found that such a power is reascnably

201101382 Advice 1 D2011/169632






CROWN SOLICITOR’S OFFICE New SOUTHWALES 4

4.6

4.7

4.8

4.9

4.10

necessary for the House for the proper exercise of the functions of the House and is
given effect to in SO 52. As noted above, SO 52 provides that “[flhe House may
order documents to be tabled in the House. The Clerk is to communicate to the
Premier's Department, all orders for documents made by the House” (cl. (1)).

in holding that there is an implied power in the House to order Ministers to produce
State papers, the High Court seems to have accepted the definition of "State papers
of Gleeson® CJ in the NSW Court of Appeal, namely, “papers which are c¢reated or
acquired by ministers, office-holders, and public servants by virtue of the office they
hold under, or their service to, the Crown in right of the State of New South Wales”
(Egan v Willis (1996} 40 NSWLR 650 at 654; Egan v Willis (1998) 195 CLR 424 at
442 per Gaudron, Gummow and Hayne JJ.

The STC is constituted as a corporation and is, for the purposes of any Act, a
statutory body representing the Crown (s. 48(3)). As a statutory body corporate, the
STC's obligations to provide advice and annual reports to the Attorney-General are
prescribed by statute.

In Lange v Australian Broadcasting Corporation {1997) 189 CLR 520 the High Court
stated, in effect, that the executive branch to which the principle of responsible
government aftaches “is not confined to ministers and the public service”, but extends
to “the affairs of statutory bodies and public utilities which are obliged to report to the
legislature or to a minister who is responsible to the legislature” (at 561). Their
Honours referred to Lord Wilberforce in British Steel Corp v Granada Television Lid
[1981] AC 1096 at 1168, After stating that the conduct of the British Steel
Corporation's affairs and the disclosures and reports which had to be made were
regulated by statute, his Lordship observed that "[tjhe legitimate interest of the public
in knowing about its affairs is given effect to through information which there is a
statufory duty to publish and through reporis to the Secretary of State who is
responsible to Parlament’, That is, {o the extent that the Minister responsible to
Parliament for the activities of the STC, he is required to rely on the STC's statutory
reporting and advice-giving functions.

The High Court identified the executive branch as including “the affairs of statutory
authorities and public utilities which are obliged to report to the legislature or to a
Minister who is responsible to the legislature". The joint judgment of Gaudron,
Gummow and Mayne JJ in Egan at para [56] concluded with the following statement:

“It is imporfant to emphasise that no question arises in this case about
what powers a House of the New South Wales Parliament may have to
deal with persons who are not members of the House concemed.
Altogether different considerations might arise in such a case.”

There is therefore no authority to the effect that a House can order a person other
than a Minister who is & member of the House to produce State or other papers fo it.
Accordingly, | do not think that the House can order the STC to produce State papers

201101382 Advice 1 D2011/168632
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4.11

412

4.13

414

4.15

4.16

to it. The power of a House to order a Minister to produce documents appears to be
confined to documents which are in the custody and control of the Minister or which
the Minister is able to obtain (Egan v Willis at 444 and 447).

Accordingly, given that the accepted basis of the power in SO 52 is s.15(1)(a) of the
Constitution Act relating to the “orderly conduct" of the House, | am of the view that
the power of the Legislative Council under SO 52 to require production of documents
does not extend to statufory corporations such as the STC.

Power to require production by a Minister

The next question is whether the Legislative Council could achieve indirectly what it
cannof achieve directly by seeking to obtain the documents through the Minister
responsible for the STC. However, that means, for indirect production to be effective,
the Minister must have the power to acquire production of papers held by the STC.

In this regard, s. 85 provides that the STC must comply with a direction of the Minister
"relating to the exercise by STC of any one or more of its functions, if the Minister is of
the opinion that an act or omission, or conduct, by STC has had or could reasonably
be expected to have a significant adverse effect on the Consolidated Fund or the
financial management of the State" {s. 55(11) and {2)). Such a direction must not be
inconsistent with the Act (s, 55(1)) and the Minister, in making the direction, must
have regard to the interests of persons entitled o receive benefits under the STC
schemes (s. 55(3)(a)). Any direction under s. 55 must be laid before Houses of
Parliament (s. 56). In my view, no direction could be given under s.58.

As noted above, s. 55 is to be interpreted subject to the rest of the Act. Section 90
requires the STC to furnish to the Minister administering the Act or the Minister
administering the STC fund Acts, such information relating to the general
administration and operation of the STC schemes and the STC Fund as the Minister
concerned may from time to time require (s. 80(1)), but the STC must not furnish
information relating to an individual member of an STC Scheme to a Minister except
with the member's consent {s. 90(2}). [ assume such consent has not been provided.

Section 97, more generally, authorises the Minister or an "authorised person” to
require STC to give to the Minister or authorised person information or a report
relating to STC's exercise of its functions, on matters in relation to specified years of
income. However, | do not think that the broad authorisation in s. 97 could override
the more specific prohibilion in s, 90(2).

Accordingly, in my view, the fact that the resolution is also addressed to the Minister
for Finance and Services will not enable the Legislative Council to obtain access {o
those documents as the Minister has no power to direct STC to provide him with the
documents falling within the prohibition in s. 90 {2}, that is, information relating fo an
individuai member.

201101382 Advice 1 D2011/169632
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4.18

4.19

4.20

Power to provide documents to the DPC

The legislative scheme of the Act, including the functions of the STC set out in your
instructions, suggests strongly that, although there is no general secrecy provision in
the Act, disclosure of information relating to individual members or, indeed, any
information obtained in the administration and execution of the Act, only occur in the
rare circumstances conlemplated by ss. 55, 80 and 97.

Likewise, s. 18 of the PPIP Act would appear to expressly prohibit disclosure by STC
of Mr Flowers' "personal information®, | can find no exemption under ss. 18, 19, 23 or
25 which would enable exemption from that prohibition. In particular, whilst DPC co-
ordinates the return to be made by the Executive to otders for production and is
referred to in Standing Order 52(1) itself, 1 do not think that disclosure of members'
personal information is lawfully authorised, necessarily implied, or even reasonably
contemplated within the meaning of s. 25 of the PPIP Act.

Nor, having regard to the conclusion | have reached above as to the power of the
Legislative Council to compel STC to provide documenis, could a power to co-
ordinate production by DPC be implied.

Accordingly, in my view, STC has no power to provide the documents to DPC for co-
ordinating its response to the call for documents. More importantly, STC Is not
permitted by the PPIP Act, and probably implications in the Act itself, to provide the
documents to DPC or the Legislative Councll.

o
Signed: LA./

John McDonnell
AICrown Solicitor

201101382 Advice 1 D2011/169632
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Appendix: Relevant legislation

Superannuation Administration Act 1996

48
3
55
{1

@
(3)

(4}

(5}

90
(M

2

(3)

97
(1)

(2}

(3)

(4)

Contiﬁuation of STC (formerly the State Authoritles Superannuation Board)
STC is, for the purposes of any Act, a statutory body representing the Crown.

STC to be subject to Minister's directions in certain circumstances

The Minister may give a direction to STC relating to the exercise by STC of any one or more
of its functions if the Minister is of the opinion that an act or omission, or conduct, by STC has
had or could reasonably be expected to have a significant adverse effect on the Consolidated
Fund or the financial management of the State. A direction must not be inconsistent with this
or any other Act.

STC must comply with any such direction,

In giving a direction the Minister must have regard to:

(a) the interests of persons entitled to receive benefits under the STC schemes, and
{b) the duties and obligations of STC and the members of the STC Board.

Nothing in this section constitutes the Minister as a trustee of the STC schemes.

STC is not liable for anything done or omiited for the purpose only of complying with a
direction of the Minister under this section.

Provision of information to relevant Ministers

STC must furnish to the Minister administering this Act or the Minister administering the STC
fund Acts such information relating to the general administration and operation of the STC
schemes and the STC funds as the Minister concerned may from time fo time require.

Despite subsection (1), STC must not furnish information refating to an individual member of
an 8TC scheme to a Minister under this section, except with the member's consent,

In this section, STC fund Acts mean the Acts referred to in the definition of STC fund in
saction 4.

Information to be given to Minister and authorised persons

The Minister or an authorised person may, by written notice to STC, require STC, within a
specified period, to give to the Minister or authorised parson in relation to a specified year of
income the information, or a report on matters, specified in the notice.

STC must comply with any notice given to it under subsection (1).
Maximum penalty: 50 penalty units,

The information or report required to be provided under subsection (1) must relate fo STC's
exercise of its functions.

if STC gives information or a report to the Minister or authorised person as required by this
section, the Minister or authorised person must give to STC a written statement that the
information or report has been received.

Constitution Act 1202 No 32

15 Standing Rules and Orders to be laid before Governor

0

The Legislative Council and Legislative Assembly shall, as there may be occasion, prepare
and adopt respectively Standing Rules and Crders regulating:
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(a) the orderly conduct of such Council and Assembly respectively, and

Standing Order No. 52

Order for the production of documenis

(1

2)
(3)

(4

(6)

(6)

)

(8)

@)

The House may order documents to be tabled in the House. The Clerk is to communicate to
the Premier's Department, all orders for documents made by the House.

When returned, the documents will be laid on the table by the Clerk.

A return under this order is o include an indexed list of all documents tabled, showlng the date
of creation of the document, a description of the document and the author of the document.

if af the time the documents are required o be tabled the House is not sitling, the documents
may be lodged with the Clerk, and unless privilege is claimed, are deemed to be have been
presented to the House and published by authority of the House.

Where a dogument is considered to be privileged:

{a) a return is to be prepared showing the date of creation of the document, a description
of the document, the author of the document and reasons for the claim of privilege,

{b) the documents are to be delivered to the Clerk by the date and time reguired in the
resolution of the House and:

(i} made available only to members of the Legislative Council,
(ii) not published or copied without an order of the House,

Any member may, by communication in writing to the Clerk, dispute the validity of the claim of
privilege in refation to a particular document or documents. On receipt of such communication,
the Clerk is authorised fo release the disputed document or documents to an independent
legal arbiter, for evaluation and report within seven calendar days as to the validity of the
claim.

The independent legal arbiter is to be appointed by the President and must be a Queen's
Counsel, a Senior Counsel or a retired Supreme Court Judge.

A report from the independent legal arbiter is to be lodged with the Clerk and:
(a) made available only to members of the House,
(b} niot published or copied without an order of the House.

The Clerk is to maintain a register showing the name of any person examining documents
tabled under this order.

Privacy and Personal Information Protection Act 1998

18 Limits on disclosure of personal information

N

A public sector agency that holds personal information must not disclose the information to a
person {other than the individual to whom the information relates) or other body, whether or
not such other person or body is a public sector agency, unless:

{a) the disclosure is directly related to the purpose for which the information was -
collected, and the agency disclosing the information has no reason fo believe that the
individual concerned would object to the disclosure, or

{b) the individual concerned is reasonably likely to have been aware, or has been made
aware in accordance with section 10, that information of that kind is usually disclosed
to that other person or body, or
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{c) the agency believes on reasonable grounds that the disclosure is necessary ta
prevent or lessen a serious and imminent threat to the life or heaith of the individual
concerned or another person,

(2} If personal information is disclosed in accordance with subsection (1) to a person or body that
I8 a public sector agency, thal agency must not use or disclose the information for a purpose
other than the purpose for which the information was given fo it.

25 Exemptions where non~compliance is lawfully authorised or required

A public sector agency is not required to comply with section 9, 10, 13,14, 15, 17, 18 or 19 iF:

{a) the agency is lawfully authorised or required nof to comply with the principle
concerned, or

(b) non-compliance is otherwise permitted (or is necessarily implied or reasonably
contemplated) under an Act or any other law (including the State Records Act 1 998).
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